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WAR CONTRACT 
CLAIMS 


By 


THEODORE W. GRASKE 
AUTHOR LAW OF GOVERNMENT DEFENSE CON- 
TRACTS, A REVISER FOR’COMMITTEE OF REVISION 
OF THE U. S. JUDICIAL CODE AND U. S. CRIMINAL 

CODE 


Including 


TERMINATION — RENEGOTIATION 
REPRICING — CANCELLATION 
ACTIONS AND SUITS — APPEALS 
ARBITRATION 


This is the most complete, comprehensive, 
and authentic work telling you what to do, 
how to do it, and when to do it to protect 
your rights and get your just claims. 


Millions of dollars have been lost by con- 
tractors and subcontractors because of un- 
familiarity with their rights. Unless you have 
been able to study all court decisions, all 
official statutes, and other official documents, 
you stand a good chance of overlooking 
methods of collecting what is justly due you. 


Mr. Graske has made just such a study, and 
with his experience in this field and with his 
former experience in various government de- 
partments, he is able to tell you — in plain, 
simple language — what your rights are and 
how you may enforce them. 
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(A NATIONAL LABOR CODE) 
By 


LUDWIG TELLER 


OF THE NEW YORK BAR, AUTHOR THE LAW 
GOVERNING LABOR DISPUTES AND COLLECTIVE 
BARGAINING - 


with a Foreword by 


THE HONORABLE WAYNE MORSE 
U. S. SENATOR FROM OREGON 


This book sets down, for the first time, a 
specific over-all plan for correcting and integrat- 
ing the various federal laws, agencies and pro- 
cedures dealing with labor disputes, collective 
bargaining, and wage-hour standards. Such laws 
as the Wagner Act, the Sherman Antitrust Act, 
the Fair Labor Standards Act, the Walsh-Healy 
Act, are drawn together under the centralized 
jurisdiction of a single agency—the proposed 
Labor Court. 

The book is divided into two parts. Part One, 
analyzing the defects and inadequa ‘es of pres- 
ent labor laws and procedures, is at the same 
time a penetrating study of the background of 
present labor relations policies and an indict- 
ment of the formless and haphazard develop- 
ment of existing controls. 

The proposed labor code, discussed in Part 
Two, recognizes the desirability of protecting 
the growth of strong, stable and secure labor 
unions. It also suggests the need for a labor 
policy governing the concerted activities (like 
strikes, picketing, boycotts) of labor unions, 
and accordingly defines a number of unfair 
labor practices dealing with such matters as 
jurisdictional disputes, the closed shop issue, 
mechanical devices, secondary strikes and boy- 
cotts, undemocratic union action. 
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Lawyers ofteh ask that question. The answer may be 
summed up in just a few words. . 


First, you just telephone, or telegraph, or write, our 
nearest office. A representative—a carefully picked man 
who has been trained by apprenticeship all through our 
organization until he knows its capacities and resources and 
how to invoke them, as an engineer knows his engine—will 
respond. 

Perhaps you have already settled with your client all the 
preliminary details and simply want them carried out. 
Then our representative will take them over for you. 
He will set in motion whatever machinery in our organiza- 
tion is needed. All papers will be filed, the incorporators’ 
meeting will be held, all necessary notices will be pub- 
lished, and statutory representation for your client will be 
established. And all this no matter in what state or terri- 
tory of the United States or what province of Canada the 
company is to be incorporated or qualified. 


Sometimes, however, you are not so far along. You may 
not be certain about the client’s corporate name being 
available or as to the best state in which to incorporate, or 
as to the safest wording for certain clauses of the charter, 
or as to the various classes of stock and what restrictions 
to put on each, or as to the best method of issuing stock 
in payment for services or property in order to save your 
client as much as possible in income and stamp taxes. In 
such cases our representative will bring you from our files 
the most complete data, precedents, etc., obtained from 
public sources, to assist you in deciding every point. 

What you do is simply to put the BURDENS of your 
corporation work on us, and leave yourself free for the 
creative work. Write or telephone the office nearest you. 
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THE LAW OF FOODS, DRUGS, 
AND COSMETICS 
By HARRY AUBREY TOULMIN, Jr. 


Dayton and Washington 
Of the Bar of the United States Supreme Court, 
Author of Toulmin's Trade Agreements and the Anti-Trust Lows 


A PRACTICAL WORKING MANUAL: 
Including Trade Correspondence Rulings, Ad- 
minstrative Charts, Official Regulations, Sum- 
maries of Judgment, Typical FDA Rulings, 
Forms of Practice. It analyzes, annotates and 
explains the Federal Food, Drug, and Cosmetic 
Act of 1938 and related regulatory statutes, 
State and Federal. 


AUTHORITATIVE: 


The work is complete and authoritative and is 
based upon the author’s professional experience 
and services for numerous interests in these 
fields. He gives you not only the laws and regu- 
lations of the Federal Government but also the 
State statutes and the decisions of all federal 
courts in the United States. 


FIVE DAYS’ FREE EXAMINATION: 


INCLUDING NEW 1945 POCKET SUPPLEMENT 
Descriptive circular and specimen pages sent upon request 


THE W.H. ANDERSON COMPANY 


524 Main Street Cincinnati 2, Ohie 
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Our Cover 
Our cover for this issue appropriately reproduces a 
portrait of Lord Campbell, author of Lives of the Chan- 
cellors. A review of this classic of the legal profession 
is published as our leading article. The portrait is from 
an engraving by W. Wellstood, by courtesy of North- 
western University Law School. 


Campbell's Lives of 

the Chancellors 

After the stress and strain of the war years, we believe 

our readers will enjoy a harking back to the traditions 

of legal scholarship. We recommend Douglas H. Gor- 

don’s “Centenary Review of Campbell’s Lives of the 

Chancellors,” the first volumes of which were published 
in 1845. 


Soviet Jurisprudence 
Against the backdrop of current world events, the clear 
and penetrating analysis of “The Evolution and Crisis 
in Soviet Jurisprudence,” by Charles Prince is particu- 
larly helpful. 


Distribution of Power 

in Government 

The timely message of David A. Simmons, President of 

the American Bar Association, delivered at the opening 

Plenary Session of the Fourth Conference of the Inter- 

American Bar Association at Santiago, Chile, October 
21, is printed in full in this issue. 


Hobbes, Holmes and Hitler 
Ben W. Palmer of the Minneapolis Bar contributes to 
this issue a trenchant and provocative article which 
boldly tackles a subject of great concern to many of 
our members. 


Review of Supreme Court Decisions 
We complete the reviews of all the decisions of the 
1944-1945 Term of the Supreme Court of the United 
States. In the December issue the review of cases in the 
present term will begin to appear. 


“Books for Lawyers” 
A well-diversified selection of books is reviewed in our 
department this month. We call your attention, par- 
ticularly, to the reviews by Walter P. Armstrong, and 
to the review of General Marshall's Biennial Report 
to the Secretary of War, by Honorable William L. 
Ransom. Lawyers and students interested in inter- 
national law will enjoy Louis Sohn’s review of Professor 
Hyde’s books on international law. 
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On December 15, 
1845, three stout vol- 
umes, the first series 
of The Lives of the 
Chancellors by John 
Lord Campbell, were 
published in Lon- 
don by John Mur- 
ray. The author 
dated the Preface 
November 1, 1845. 
Accordingly, in No- 
vember and Decem- 
ber of this year, it is 
fitting to celebrate 
the one hundredth 
aniversary of a work 
which proved to be 
a landmark in the 
history of English 
law, lawyers and jur- 
ists, as well as a 
source of perennial 
delight to readers in 
and out of the pro- 
fession. 

As a result of a 
glowing apprecia- 
tion from the pen of 
Lockhart, in the De- 
cember issue of The 
Quarterly Review, 
the original edition 
of 1250 copies of the 
frst three volumes 
was at once sold out. 








[he Centenary of Campbells Lives 


of the Chancellors 


by Douglas H. Gordon 








Revival of Interest in Campbells 
Lives of the Chancellors 


This renowned work has been the delight of the legal pro- 
fession ever since it was first published one hundred years ago. 

Written in an attractive and impressive style and embellished 
with many amusing anecdotes, it traces, through the lives of the 
British jurists who attained the highest office open to members 
of the profession’as such, the development of the law and the 
Constitution of our mother country. Its interpretation of English 
history by an intellectual liberal illumines the background of the 
issues which vexed the colonies in the Eighteenth Century and 
are still present with us. Both in England and in America, these 
volumes provide inspiration to the lawyer who is interested in 
the highest purposes and achievements of his profession as well 
as in public affairs. 

In these respects, Mr. Douglas H. Gordon’s Centenary Review 
may stimulate the current revival of interest in the reading, by 
contemporary American lawyers, of Campbell’s Lives of the 
Chancellors, and may help to restore the traditions of scholarship 
and efficiency in our profession and to bind closer the ties of 
kinship of American lawyers and jurists to those of England. I am 
glad to attest his authority to write on the subject, because his life 
has been one of unremitting study, not only in the field of law, 
but also of classic literature, history and art. His painstaking 
and public-spirited service in many capacities has borne the hall- 
marks of true learning. Those who hold to the great traditions 
of legal scholarship are grateful to him for writing, and to the 
Journat for publishing, this noteworthy commemoration of great 
literature of our profession. 

Isaac Lose STRAUS 
Former Attorney-General of Maryland 








Asecond and larger issue was printed 
before the eulogies of the first had 
ten completed by the critics. When 
ampbell entered the House of Lords 
upon the reconvening of Parliament 
in January, his brother peers vied 
ith the literary reviewers in their 


compliments and congratulations. 
Prince Albert told him that he and 
the Queen had read the Lives and 
had received from them “much 
amusement and instruction”. Thus 
from the moment of its publication 
began the amazing vogue of Camp- 
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bell’s incomparable 
classic. 

In 1849, the 
American Minister 
to England, Abbott 
Lawrence, added to 
the continuing chor- 
us of praise by in- 
forming Campbell 
that the Lives were 
“read from the 
Rocky Mountains to 
the St. Lawrence”. 
Meanwhile in 1846, 
the Second Series, 
carrying the work 
from the Revolution 
of 1688 to the death 
of Lord Thurlow, 
made its appearance. 
And by the follow- 
ing year, the publi- 
cation of the Third 
Series, ending with 
the lengthy life of 
Lord Eldon, con- 
cluded the Lives of 
all except living 
Chancellors. In 1849 
appeared the Lives 
of the Chief Justices, 
in two volumes, 
which brought that 
group of biographies 
to the end of the ca- 
reer of Lord Mans- 


field. A final volume in 1857 con- 
cluded the Chief Justices through 
Lord Tenterden. 

Up to about 1857 the Lives had re 
ceived almost universal praise. The 
Chancellors had run through four 
editions in England and two in 
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Lives of the Chancellors 





America; the First Series of the Chief 
Justices had not yet been reprinted 
in England, but had gone through 
three editions in America. Critics 
had unanimously praised the Lives’ 
“easy animated flow of interesting 
narrative” and their “candid, just, 
and generous” judgments. It was on 
all sides asserteu that their author 
had attained a “high station among 
English authors of his age’, and had 
produced a work of “lasting value 
and estimation”. 

Campbell's witty characterizations 
of long-dead public characters did 
not stir resentment. Some annoyance 
was exhibited by a reviewer at “the 
old stories of underhand intrigue” 
concerning Lord Eldon. Still, this 
was overcome by the summing up 
that he was “the greatest lawyer and 
judge of recent times”. The final 
volume of the Chief Justices caused 
more severe criticism of the “acri- 
monious censure” of Lord Kenyon. 
But the posthumous volume of the 
Lives of the Chancellors devoted to 
Lord Lyndhurst and Lord Brough- 
am, appearing in 1869, was bitterly 
denounced; and Campbell was de- 
clared by it to have “effectually con- 
demned and exhibited himself”. 

A flood of abuse followed. Lord 
St. Leonards published a peevish 
tract of 101 pages under the resound- 
ing title of “Misrepresentations in 
Campbell’s Lives of Lyndhurst and 
Brougham corrected by St. Leon- 
ards”. Sir Theodore Martin ponder- 
ously attacked Campbell in his dull 
and ineffectual defense of Lord Lynd- 
hurst. Brougham, in his autobiogra- 
phy, covered Campbell with sarcasm, 
in an effort to weaken his future 
biographer’s credit. And even the 
gentle Foss, whose painstaking judi- 
cial biographies were eclipsed by 
Campbell’s Lives, joined the hue 
and cry. 


Campbell's Own Life 


A brief account of Campbell's own 


life will shed much light upon his“ 


work and the numerous faults which 
cannot mar its.greatness as a source 
of “amusement and instruction”. 
John Campbell, second son of the 
Reverend George Campbell, was 
born in Cupar, Fifeshire, on Septem- 
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ber 15, 1779, “in the midst of a tre- 
mendous hurricane, memorable”— 
he characteristically states—“‘for hav- 
ing blown the pirate Paul Jones out 
of the Firth of, Forth”. His mother 
was of the Hallyburton family proud- 
ly claimed by Sir Walter Scott as 
cousins. He was intended for the 
ministry, and received an excellent 
education, especially in Latin litera- 
ture and English history and litera- 
ture. As a tutor in a wealthy Scotch 
family in London, he quickly lost his 
inclination for the church, and deter- 
mined to push ahead in the material 
world as a lawyer. 

During the period of his studies, 
Campbell did hack literary work, and 
finally became a reporter for the 
Morning Chronicle. As such he cov- 
ered trials and sessions of the House 
of Commons. He knew no shorthand, 
and prided himself on making more 
accurate reports of speeches than did 
stenographers, who, he believed, lost 
the general sense of what they were 
taking down by too great concentra- 
tion upon details. 


Campbell as a Lawyer 


Campbell entered Lincoln’s Inn in 
1800. The combination of court and 
parliamentary reporting with the 
study of law was undoubtedly a good 
one. But his preeminence as a lawyer 
was due to his three years’ studies 
under Tidd, the leading special 
pleader of the day, whose assistant he 
became in his last year with him. 
Called to the bar in November of 
1806, he had at first little professional 
business. Upon Tidd’s recommenda- 
tion, he prepared the second edition 
of Watson’s Law of Partnership. His 
payment for this work, £75, was a 
princely sum in comparison with his 
highest hopes of making “some £5 or 
£10 in the course of the season” fol- 
lowing his admission. His fees during 
the full year actually amounted to £50. 
In November of 1807, he agreed to re- 
port the nisi prius decisions of Lord 
Ellenborough, at £50 for each volume 
published. The suppression of er- 
roneous decisions made these reports 
authoritative. Their conciseness and 
the innovation of including the 
names of counsel in each case re- 


ported secured the attention and 
good will of the profession. They 
soon established Campbell as the out- 
standing lawyer of his years. 

By 1816 Campbell’s business was 
so extensive that he had to give up 
editing his reports. But, his ambi- 
tions suffering no diminutions, he 
attached himself to the Whig party, 
and prepared to assume a place in 
polished society by taking dancing 
lessons. In 1821 he married Mary 
Scarlett, daughter of James Scarlett, 
the leading trial lawyer of England, 
later, as Lord Abinger, Chief Justice 
of the Court of Common Pleas. In 
1822 he was elected to Brooks's, a 
gathering place “of the first men for 
rank and talent in England”, and a 
stronghold of the Whig party to 
which, in or out of power, he ever 
remained true. And in 1830 he en 
tered the inner circle of England's 
elect by the “dear bought victory’ 
which made him the representative 
in Parliament of the “freemen” of 
Stafford. Thereafter he successively 
obtained the highest legal positions 
in the Kingdom—Solicitor General 
(with a knighthood) in 1832, Attor 
ney General in 1834, Chancellor of 
Ireland (and elevation to the Peer 
age) in 1841, Chancellor of the Duchy 
of Lancaster and a Cabinet Member 
in 1846, Chief Justice of England in 
1850, and finally at the age of 80, in 
1859, Chancellor of England. 


Campbell's Interest in 
Law Reform 


Throughout his busy life Campbell's 
chief interest was in law reform. The 
right of personal representatives to 
obtain damages for negligence caus 
ing death has become a part of 
Anglo-American law by legislation 
universally called “Lord Campbell's 
Act”, from the Act drawn by him 
and passed in England in 1846. The 
less well known Libel Act of 1843 is 
also cited by his name. The Copy 
right Act of 1842 was likewise his 
work. But his reform legislation was 
not confined to his five years of 
“leisure”, as he bitterly called the 
period when the Whig party was out 
of office, 1841-1846, and when, among 
innumerable activities, he wrote the 
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frst five volumés of the Lives of the 
Chancellors. 

As early as 1828 he had been 
made head of the Real Property 
Commission, and had attempted un- 
successfully to set up a system of 
recording conveyances. Among other 
reforms promoted by him were the 
abolition of imprisonment for debt 
on mesne process, the increase of the 
rights of judgment creditors, the 





grant to those charged with felony 
(or their counsel) of the right to ad- 
dress the jury on the merits of the 
case, and to all persons on trial, of 
the right to inspect depositions 
taken against them. 


The Defense of 
Lord Melbourne 


As a lawyer, Campbell’s energy and 
never-failing thoroughness made him 
a formidable adversary. To these 
qualities were added vast experience 
and knowledge, and coolness and 
bravery under attack. His defense of 
Lord Melbourne, when sued for 











qiminal conversation by the hus- 
band of the gifted Mrs. Caroline 
Norton, exhibited many of Camp- 
bell’s professional talents in what 
was undoubtedly the most important 
case he ever tried. At the time (1836) 
the Whig administration was al- 
ready tottering. Had Melbourne, the 
leader of the party and Prime 
Minister, lost his case, the govern- 
ment in which his lawyer was At- 
torney General would have fallen. 
In pleasurable expectation of the 
return of the Tories to power, the 
principal embassies in London had 
couriers ready to carry the good news 
to the courts of Europe. The tense- 
ness of the situation was ac- 
centuated by the hint that the plain- 
tiff was in possession of a group of 


important letters written by Mel- 


bourne. Worst of all, Melbourne 
was under some degree of suspicion. 
His morals were not supposed to be 
strict; he had, in a similar case some 
years before, won a verdict by the 
failure of the witness to appear, 
presumably as a result of a secret 


settlement with the husband. 


Though Campbell states in his 
autobiography that he never ac- 


cepted a casé with such anxiety, he 
apparently maintained a calm de- 
meanor as the trial began, on the 
outcome of which so much depended. 
When the supposedly incriminating 
letters of the Prime Minister were 
read, they turned out to be on the 
most commonplace subjects. They 
were parodied and immortalized in 
Pickwick Papers—which were ap- 
pearing serially at the time of the 
trial—in the account of the breach of 
promise suit of Mrs. Bardell against 
Mr. Pickwick, whose letters to her 
discussed no more amorous subjects 
than “chops and tomato sauce”. 

Campbell’s knowledge of juries, 
aided by his own sense of the 
ludicrous, enabled him to gauge the 
effect of such evidence. He concluded 
with a smashing argument, and the 
jury gave its verdict for the de- 
fendant without leaving the box. 
The Whig party was saved, and re- 
mained in power for five more years, 
strengthened by the failure of what 
came to be considered a politically 
inspired attack upon the Prime 
Minister. 


Campbell's insistent Ambition 


Campbell, with such a career as he 
enjoyed, was, of course, the target 
of the shafts of envy. These centered 
about his insistent ambition for 
himself and for other members of his 
family. The fault of pushing his 
career at nearly all times and under 
nearly all circumstances, about which 
his critics constantly clamor, is out- 
weighed by his many excellent 
qualities. If the English disliked the 
Scotch habit of getting ahead in 
England, they could not question 
the other national characteristics, 
possessed by him to an outstanding 
degree: Fidelity to principles, and 
zeal for the advancement of the 
public good. By these standards he 
formed the “candid, just and gen- 
erous” judgments of those whose 
lives he recounted. Any public 
character who changed his party to 
secure office—“ratted”, as he put it— 
incurred his contempt. With his 
blunt, Scotch directness he was 
equally severe upon all other forms 
of hypocrisy. His keen mind un- 
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_and New College, 


Lives of the Chancellors 





erringly found his subjects’ lesser 
foibles, among which he included 
unfamiliarity with classical litera- 
ture. From these minor weaknesses 
he derived much of the opportunity 
for witty criticism with which the 
Lives abound. 


Lives of the Earlier 
Chancellors 


It might be supposed that the earliest 
Chancellors’ Lives would afford 
little opportunity for the display of 
Campbell’s powers of character 
analysis and his ability to write enter- 
tainingly. But such was not the case. 
The life of St. Thomas a Becket, 
Chancellor from 1154 to 1162, dis- 
plays the fluency and convincing ad- 
miration that might be expected in 
a hero worshipper’s life of a con- 
temporary patriot. Equally well 
written is the life of the only, Lady 
Keeper of the Great Seal, Queen 
Eleanor, wife of Henry III and 
mother of Edward I, who held the 
seal in 1253 and 1254. Her difficul- 
ties, including the interruption of 
her duties by the birth of the Prin- 
cess Catherine, her passion for 
money, made necessary in part by a 
large payment to the Pope to secure 
the validation of her own marriage, 
and her other troubles, are described 
in Campbell’s amusing way. 

Among other interesting early 
Lives are those of Richard de Bury, 
the book collector and author of the 
“Philobiblon” (Chancellor, 1334- 
1335), and of William of Wickham 
(Chancellor, 1367-1371 and 1389- 
1391) , founder of Winchester School 
Oxford, and 
Clerk of the Works for the King in 
various enterprises including the 
building of Windsor Castle. Camp- 
bell describes William of Wickham 
as an architect. In this he follows 
earlier tradition, since proved to be 
erroneous. Indeed, until the begin- 
ning of modern history at the time 
of the Tudors, the Lives are a com- 
pilation of the often erroneous 
works of earlier writers, improved, 
however, by Campbell's delightful 
style. 

The life of Cardinal Wolsey, 
Campbell says, he “really wrote con 
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amore”. And he expresses most 
beautifully his admiration of his 
subject’s qualities of greatness. The 
splendor of Wolsey in his heyday of 
royal favor is stressed so as to con- 
trast dramatically with his cruel 
downfall. Even the virtuous and 
now sainted Sir Thomas More is held 
up to scorn for signing the frivolous 
articles of impeachment against his 
predecessor. More’s own life is re- 
counted with equal excellence, for 
Campbell says of all his heroes he 
“was most attached to Sir Thomas 
More.” He adds that he “bestowed 
most care on Bacon.” This delinea- 
tion was so admired that it was 
separately reprinted. It gives a 
striking picture of the universal ac- 
complishments of the greatest ‘man 
who was ever Chancellor, though it 
subjects to a pitiless analysis his 
weaknesses of character and actual 
corruption. The preceding life of 
Lord Ellesmere, learned, incorrupti- 
ble, and the founder of one of the 
most illustrious of English families, 
again dramatically brings out the 
faults of the great Bacon. 


Lord Jeffreys as Chancellor 


The Lives of these four outstanding 
characters of the reigns of Henry 
VIII, Elizabeth, and James I are 
declared by Lockhart to be masterly. 
Yet another pair of Lives, those of 
Lord Shaftesbury and Lord Notting- 
ham, in the reign of Charles II, once 
more contrast skillfully the undis- 
ciplined brilliancy of the former and 
the greater fame gained by his less 
talented but more virtuous successor. 
The First Series of the Lives ter- 
minates with Lord  Jeffreys—a 
monster, harsh and rude alike to 
witnesses, civil litigants, and counsel. 
When James II fled to France, his 
Chancellor likewise thought it well 
to depart the realm. Under a heavy 
disguise, Jeffreys was recognized by a 
litigant whom he had once tor- 
mented. He was arrested and lodged 
in the Tower, where he died a few 
days later, to the infinite satisfaction, 
not only of his biographer, but of all 
lovers of law, justice, and humanity, 
then and since. 

The Revolution of 1688 and the 
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reign of William and Mary ushered 
in a new period in English history. 
Greater prosperity and regularity in 
all matters brought more complete 
records for future historians. Fur- 
thermore, less than a century now 
separated the date of Campbell’s 
birth from the period he was describ- 
ing. Consequently the traditional 
anecdotes of the bar gave him much 
material, never excluding amusing 
gossip, with which to add zest to his 
biographies. 


“The Glory of the 
Octogenarians”’ 


The discredit which Jeffreys had 
cast upon the Chancellorship made 
the new sovereign put the Great Seal 
into the hands of three Commis- 
sioners. Two of these were nonen- 
tities. The third was the 86-year- 
old Sir John Maynard. Campbell 
affectionately dwells upon the rec- 
titude of this extraordinary charac- 
ter, and says that “he added greatly 
to the glory of the octogenarians,” 
to which Campbell himself was 
destined to contribute also as Eng- 
land’s only Chancellor appointed or 
acting at the age of 80. Never 
averse to a sharp reply, Campbell 
repeats with pleasure Sir John’s an- 
swer to Jeffreys’ insolent taunt that 
he had through old age forgotten his 
law: “True, Sir George. I have for- 
gotten more law than you ever 
learned.” 

Maynard led the lawyers who 
waited upon the Prince of Orange 
after he reached London. The new 
ruler, gazing upon one who had been 
born in the reign of Queen Elizabeth 
and had witnessed the gradual ef- 
fort to extinguish free government 
in subsequent reigns, observed that 
Maynard must have outlived all the 
lawyers of his age. “If your Highness 
had not come over to our aid,” 
Maynard gracefully replied, “I 
should have outlived the law itself.” 

Maynard was succeeded as First 
Lord Commissioner of the Great 
Seal by Sir John Trevor, who did 
not recommend himself to posterity 
by having been the boon companion 
of Jeffreys (and reputedly the lover 
of Lady Jeffreys). Upon discovery 



























































of his having taken a bribe to secure 
the passage of an Act of Parliament, 
Trevor was deprived of his office. 
He is today remembered principally 
by his rude remark, audibly muttered 
to Archbishop Tillotson (whom he 
professed to despise as an insufficient. 
ly orthodox churchman): “TI hate a 
fanatic in lawn sleeves.” Equally 
well remembered is the reply: “And 
I hate a knave in any sleeves.” 


Life of Lord Somers 


In the succeeding life, that of Lord 
Somers, Campbell is able to gratify 
to the full his enjoyment of hero 
worshipping. His subject was a 
profound scholar and leading par- 
ticipant in the constitutional strug. 
gles of the day. He successfully de. 
fended the Seven Bishops, whose 
prosecution was one of the final 
follies of the Stuart dynasty. On the 
very day of their acquittal was 
drawn—probably by him—the “As 
sociation,” the manifesto enumerat 
ing the wrongdoings of James II and 
inviting William of Orange to rescue 
constitutional government and the 
Protestant religion in England. As 
“the life, the soul, the spirit” of the 
Whigs, he brought about the Revolu- 
tion of 1688, and became the chief 
adviser of the new King. Having in 
his youth met Dryden, he became in 
his later years the patron of Newton, 
Locke, and Addison. He may even 
have been the author of “The Tale 
of a Tub,” though Campbell after 
carefully weighing the evidence pro 
nounces in favor of Swift, whom he 
then duly chastises for his scurrilous 
tongue and notorious “ratting.” 

Despite the brilliance of Somers 
career, his modesty and diffidence 
were such that his authorship of 
many important constitutional docu 
ments can be proved only by the 
most painstaking analysis. His life 
was one of the most difficult for 
Campbell to write. Campbell a¢ 
quitted himself of his task most ad 
mirably, and shows that Somers had 
the greatest beneficial effect upom 
English history of any of the Char 
cellors. 
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Lord Cowper and 
Swift's Attacks 


Somers’ protégé succeeded him as 
Lord Cowper, and justifiably re- 
ceived praise similar to that accorded 
his predecessor, although not so great 
aman. A steady Whig and sound 
judge, Cowper is remembered today 
chiefly through literary events which 
Campbell always enjoyed drawing 
into his biographies. The new 
Chancellor was the ancestor of the 
poet Cowper. In the Tatler he 
showed his own literary talent by 
effectively answering a violent attack 
upon the Duchess of Marlborough 
by the unscrupulous but brilliant 
Bolingbroke. Cowper appears in the 
pages Of Swift, who put to paper 
mischievous popular charges against 
him, of bigamy, abuse of his jurisdic- 
tion to commit lunatics, and irreli- 
gion. Under the guise of apologeti- 
ally defending Cowper’s Tory and 
Jacobite successor, Lord Harcourt, 
Swift says of the latter: “It must be 
granted that he is wholly ignorant 
of the speculative as well as practical 
part of polygamy; he knows not how 
io metamorphose a sober man into a 
lunatic; he is no free thinker in 
nor has courage to be 
patron of an atheistical work while 
he is guardian of the King’s con- 
science.” Campbell easily refutes 
Swift’s implications, based upon 
manifest falsehoods, and gives Cow- 
per an honorable place in English 
history. 


religion, 


The Avaricious 
Lord Macclesfield 


The next putstanding Chancellor 
was Lord Macclesfield. He had risen 
in the profession from a humble 
beginning, by the combination of a 
powerful intellect and hard work. 
At the time of the accession of George 
[he was Chief Justice, and he met 
the King upon his arrival in England 
and laid the basis of a warm friend- 
ship. He further ingratiated himself 
by persuading a majority of the 
judges to join him in an opinion 
that the King had complete author- 
ity over the education and marriage 
of his grandchildren. For this as- 
sistance in the first of the endless 


quarrels between the Hanoverian 
Kings and their heirs, he was made 
Chancellor in 1718. Though little 
experienced in equity practice, he 
rendered thoughtful and just deci- 
sions. 

Unhappily he was avaricious, and 
demanded large sums before ap- 
pointing Masters in Chancery. To 
compensate themselves for these 
payments, the Masters in turn 
speculated with the trust funds in 
their hands. The bursting of the 
South Sea Bubble ruined one 
Master; and, despite frantic efforts 
by the Chancellor to conceal the re- 
sulting shortages, the truth became 
known. Macclesfield was impeached 
by the unanimous vote of the House 
of Lords, fined £30,000, and de- 
prived of the right to hold public 
office. George I sorrowfully struck 
his name from the list of Privy 


. Councillors. Campbell, with equal 


sadness, records this unhappy ter- 
mination of the career of a talented 
jurist. 


Lord Hardwicke's Great 
Services 


It was said, when Macclesfield was 
disgraced, that the lawyers’ jealousy 
of Philip Yorke for the favors 
showered upon him by that Chan- 
cellor was the real cause of the 
impeachment. Gratuities for the 
appointment of Masters had been 
customary for generations. Indeed, 
the anger shown at the exorbitant 
demands of Macclesfield to some ex- 
tent clears him of the charge of 
wrongdoing in selling these appoint- 
ments. After the short Chancellor- 
ships of the esteemed Lord King and 
the equally well regarded Lord Tal- 
bot, Philip Yorke was given the 
Great Seal as Lord Hardwicke in 
1737, at the age of forty-seven. 
The talents which endeared him 
to Macclesfield made him England’s 
greatest equity judge and one of 
Campbell’s chief heroes. Hardwicke 
succeeded in every case in doing 
justice between the parties, and also 
in establishing a general rule ap- 
plicable to all future similar cases. 
His statement of the case before him 
was invariably as lucid as his reason- 
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ing was precise. His demeanor in 
Court made him appear the very 
personification of justice. In presid- 
ing over the Peers, he inculcated a 
habit of attention and decorum that 
was lacking in later times, when 
Campbell declared the House of 
Lords was a mere “lounging place 
to hear the news of the day before 
dressing for dinner.” No decree of 
Lord Hardwicke was ever reversed. 
But more important, his opinions 
moulded the previously unorganized. 


The Chancellorship 
of Lord Camden 


For nine years the Great Seal was in 
the hands of Lord Northington, a 
Tory, upright but mediocre. Then 
one of the greatest of eighteenth 
century liberals—Charles Pratt, as 
Lord Camden—became Chancellor 
in 1766. He first achieved fame by 
insisting in a libel case that the jury 
had the right to consider the charac- 
ter of the published words charged 
to be libelous, and obtaining a ver- 
dict despite the contrary charge of 
the judge. Ten years later, in 1762, 
he was made Chief Justice of the 
Court of Common Pleas, by his fel- 
low Etonian, Pitt. He wrongly be- 
lieved his career would end in this 
honorable, but not truly important 
post. 
The following year, Lord Hali- 
fax, as Secretary of State, issued a 
general warrant to “seize the authors, 
printers, and publishers of the North 
Briton, No. XLV, together with their 
papers.” Upon a writ of habeas 
corpus, John Wilkes, arrested on the 
authority of this warrant, was re- 
leased by Pratt,—on the ground of 
parliamentary privilege. Subsequent- 
ly the issue of the legality of “gen- 
eral warrants’ was squarely pre- 
sented in the famous case of Entick v. 
Carrington. Pratt unhesitatingly 
declared them “wholly illegal and 
void.” At once he became one of the 
idols of the Nation and of the 
Colonies. He was elevated to the 
Peerage in 1765, and became Chan- 
cellor the next year. Then, and 
after his resignation in 1770, he con- 
tinued, representing the views of 
Pitt in the House of Lords, to aid the 
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liberal cause. He ever defended the 
right of juries in libel cases to decide 
whether the published words were 
libelous. His constant defense of 
the colonists also makes Americans 
agree heartily with Gampbell’s 
praise, summarized in the inscrip- 
tion upon his portrait by Reynolds 
in The Guildhall, in which he is 
called the “Zealous Assertor of 
Liberty by Law.” 


The Bearish Behavior 
of Lord Thurlow 


The three-day Chancellorship of 
Charles Yorke, the brilliant son of 
Lord Hardwicke, was followed by 
an unsatisfactory period during 
which the Great Seal was held by 
three Commissioners. Unbounded 
was the dismay of the profession 
when in 1771 the least qualified of 
these, Henry Bathurst, was made 
Chancellor. After seven years of 
mediocrity he was succeeded by Lord 
Thurlow. 

Campbell actually saw Thurlow, 
when, as an old man the latter came 
to the House of Lords to advocate a 
liberalization of the divorce law. The 
impression of dignified sagacity he 
then made was at variance with the 
whole of his active career in which 
he violently opposed every worth- 
while measure. In particular, he 
denounced the American colonists 
in season and out. He was respon- 
sible for many of the extreme meas- 
ures of provocation which resulted 
in the American Revolution. His 
frequent excesses gave his more 
nimble-witted opponents opportuni- 
ties of making him appear foolish. 
But when the Duke of Grafton 
protested against the discourtesy 
with which he treated the entire 
nobility of England from the wool- 
sack, he delivered a sensational re- 
buke to his noble assailant, a de- 
scendant of one of Charles II's 
illegitimate sons, whom he called, 
among other vilifying terms, “the 
accident of an accident.” Thereafter 
he kept the Lords in a state of abject 
humility before him. 

Thurlow’s career of opposition 
to the enlightened views of his times, 
and his bearish terrorization of the 
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House of Lords, might have gone on 
indefinitely but for an awkwardly- 
conducted intrigue. When George 
III suffered his first mental illness in 
1788, Queen Charlotte and the 
Prince of Wales maintained hostile 
headquarters in Windsor Castle. 
Here Councils of State were held, 
while at the same time the opposi- 
tion leaders, hopeful of a regency, 
visited the heir to the throne, and 
made their plans for grasping con- 
trol of the Kingdom. The Chancel- 
lor attempted to deal with both fac- 
tions. At the end of a certain Coun- 
cil, held in the Castle, his hat could 
not be found. A page appeared with 
it, and naively said it had been found 
in the Prince of Wales’ apartments. 
Pitt never forgave the duplicity thus 
brought to light. For four years he 
entrusted the administration’s pro- 
gram in the upper House to Lord 
Camden. In 1792, Thurlow was 
summarily dismissed, and sank into 
obscurity. 


The Life of 
Lord Loughborough 


It was with conflicting feelings that 
Campbell chronicled the life of 
Alexander Wedderburn, the first of 
his countrymen to become Chancel- 
lor, and one of the most accom- 
plished men of his age. Unhappily, 
his reputation is darkened by re- 
peated acts of treachery in the in- 
terest of his insatiable ambition. 
When first elected to Parliament, 
he forcefully urged liberal principles. 
He advocated the rights of juries in 
libel cases, and the fair treatment of 
the American colonists. He actually 
lost his own seat in Parliament by 
voting to seat John Wilkes in the 
Middlesex Election contest. Just 
before deserting the elder Pitt to 
obtain the office of Solicitor General 
from the Whigs, his true character 
became known. Campbell calls his 
conduct “one of the most flagrant 
cases of ratting recorded in party 
annals.” Lord Camden’s report to 
Pitt calmly but more bitingly said: 
“I am not surprised, but grieved.” 
As Solicitor General, Wedder- 
burn quickly brought his talents to 
the aid of the Whigs, and especially 


attacked the Colonists whom he had 
so recently defended. To Americans 
his diatribe against Franklin before 
the Privy Council is memorable as 
one of the provocative incidents that 
made the Revolution inevitable. 
Campbell’s account, pieced together 
from statements by eye-witnesses, 
dramatically reconstructs the scene. 
After war broke out, Wedderburn 
advocated its energetic prosecution. 
Being still in the good graces of his 
party, he was made Attorney Gen- 
eral in 1779. But as the Whigs’ for- 
tunes fell during the war’s progress, 
and their majorities dwindled, he 
looked to the Bench as a haven from 
the perils of political life. The lucra- 
tive and not difficult Chief Justice- 
ship of the Court of Common Pleas 
fell vacant at this point. Lord North 
begged Wedderburn not to insist 
upon taking this post, traditionally 


. known as “the pillow of the Attor- 


ney General,” pointing out what a 
loss he would be to the government 
in the House of Commons. The wily 
Scot rejoined that he could still be 
of assistance in the House of Lords. 
As a result of this bold hint he was, 
on June 14, 1780, made Chief Jus- 
tice, and elevated to the peerage as 
Lord Loughborough. 

During the ensuing thirteen 
years, Loughborough several times 
was tantalizingly near the achieve- 
ment of his last and greatest ambi- 
tion, to become Chancellor. Forget- 
ting decorum, he was active in poli- 
tics. In 1793 the execution of Louis 
XVI enabled him to persuade the 
“Alarmists Whigs” to join him in 
deserting their party and going over 
to the younger Pitt, who with this 
new accession of strength soon de- 
clared war against France. Lough- 
borough was rewarded with the 
Great Seal which had so long eluded 
him, and which he held until 1801. 

Among many jibes at the new 
Chancellor, it is said that Lord El- 
lenborough while conversing length- 
ily with another judge at a dinner 
party was asked to stop “talking 
law.” He replied: “We have not 
been talking law; we have been talk- 
ing of one of the decisions of Lord 

(Continued on page 583) 
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In this brief statement an effort 4s 
made to summarize the evolution of 
the Soviet concept of law during its 
various stages of development be- 
tween 1917 and 1945, and to suggest 
probable reasons for the present 
in Soviet juris- 


theoretical crisis 


prudence. * 


|. Revolutionary Concept of 
Soviet Law, 1917-1921 


During the initial years of the revo- 
lutionary period the Soviet concept 
of law was postulated on the prem- 
ise that the October Revolution of 
1917 completely destroyed the old 
economic, social and political rela- 
tions, and by substituting a new 
society for the old one, in virtue of 
the sovereignty of a revolting people, 
has transferred the state authority 
in Russia to a new (different) social 
class. By so doing it was deemed to 
have severed the continuity of all ob- 
ligations which were essential to the 
economic life of the social classes 
which have disappeared. 

Moreover, the initial Soviet con- 
cept of law was predicated on tran- 
sitional socialism. Soviet theorists 
argued that the proletarian revolu- 
tion had for the first time in history 
created a socialist state of workmen 
and peasants. In concert with 
popular propaganda, Soviet academi- 
cians glorified. the Soviet regime as 
the highest type of state—“that of 
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the dictatorship of the proletariat.” 
During that period Soviet jurispru- 
dence was permeated with this transi- 
tional character; namely, that the new 
form of state, the Soviet Republic, 
aims towards abolition of classes with 
their antagonistic interest, and that 
law will disappear as the state withers 
away. Soviet legal writers hastened 
to point out that the state of dictator- 
ship of the proletariat will continue 
during the first phase of communism, 
that is, socialism. The withering away 
of the state per se will begin only in 
the second, “higher phase—commu- 
nism. Thus during this transitional 
period from the revolution to social- 
ism and onward to communism, there 
was no need to develop a socialist 
theory of law nor to codify cumula- 
tive experience. 

Since Soviet legal institutions were 
of a transitional character, there 
was no need to establish continuity 
or any degree of permanence, so far 
as new socialist legal concepts were 
concerned. Consequently, the most 
important characteristic of Soviet 
socialist law was, and in a large 
measure still is, its revolutionary 
creative force. It should be noted 
that “government by decrees” is in 
the year 1945 still an outstanding 
characteristic of the dictatorship of 
the proletariat, of the Stalin Regime, 
as it was in the early days of the 
October Revolution when- Vladimir 
Lenin guided the destinies of Russia. 


by Charles Prince 


OF WASHINGTON, D. C. 


ll. The N.E.P. Period, 
1921-1929 


Lenin and his associates took cog- 
nizance of and soon recognized the 
urgent need for evolving a new Civil 
Code of Law. This was evidenced by 
the Decree of August 9, 1921—pro- 
mulgating the New Economic Policy 
(N.E.P.) —which was ushered in as a 
temporary method of reviving light 
industry and trade destroyed during 
the Revolutionary Period (War Com- 
munism) and by the Civil War. The 
N.E.P. envisaged the temporary de- 
velopment of private industry and 
trade until the government should be 
able to supply the needs of the coun- 
try. In fact, the N.E.P. made certain 
concessions to the very principles 
against which the October Revolu- 
tion was directed; namely, individual 
control of means of production, indi- 
vidual profit from such control, indi- 
vidual employment of labor and pri- 
vate trade for individual profit. The 
N.E.P. also reestablished a new and 
reasonably stable currency, on the 
basis of which a comprehensive sys- 
tem of taxation was introduced. The 





* For comprehensive documentation which 
includes the demonstration of the article on 
Soviet jurisprudence from Russian sources 
recently published in the USSR, see the 
present writer’s two articles in the AMERI- 
CAN POLITICAL SCIENCE REVIEW for 
A and October of 1944, and his two 

in the AMERICAN JOURNAL OF 
INTERNATIONAL LAW for July of 1942 
and July of 1945. 
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greatest concessions of the N.E.P. 
were made to the peasants for whom 
individual tenure and exploitation 
of the land were again permitted, 
with the right to trade in surplus 
production after the payment of 
taxes. Instead of having to sell all 
surplus products at state-fixed prices 
the peasants paid a tax, first in kind, 
later convertible to currency and 
finally paid exclusively in rubles. 

During the lifetime of the N.E.P. 
a new Civil Law had to be enacted 
in order to effectuate this economic 
expediency. Consequently, the Civil 
Code of the N.E.P. Period contained 
many sections inspired by, and in 
some cases copied from, capitalist 
codes. A temporary Civil Code was 
not only needed to regulate these 
proffered activities, but they had to 
be kept within the confines of the 
principles of the socialist revolution. 
The Civil Code provided the rules of 
purchase, sale and protection of con- 
sumers’ goods. 

Obviously, when the Stalin re- 
gime entrenched itself in power and 
the First Five-Year Plan was an- 
nounced on October 1, 1928, the 
Civil Code had to be radically re- 
vised. This was especially true when 
production and trading organs were 
taken over by the Government and 
private institutions were no longer 
needed in building Socialism in one 
country—the USSR. 

Russian exponents of Soviet law 
contended that the Soviet Govern- 
ment is not seeking to abolish per- 
sonal property, which is generally 
classified as consumers’ goods, but is 
definitely opposed to private prop- 
erty. They are opposed to privately 
owned means of production which 
may be turned to the exploitation of 
labor. 

Swayed by constantly dynamic 
changing conditions brought about 
simultaneously by external attacks, 
revolution and civil war, Soviet legal 
theorists were confronted with the 
problem of how to find a common 
denominator for the _ essentially 
divergent sets of social and economic 
relations. If the objectives of the 
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N.E.P. were to be materialized in 
any appreciable manner, Soviet legal 
institutions would have to be re- 
oriented. Accordingly, the initial 
concept of Soviet law as an automatic 
reflection of given economic facts 
had to be temporarily discounted 
and substituted by the concept of 
law as an instrument used by the 
Soviet State with the object of trans- 
forming the existing economic rela- 
tions. As a result of this politico- 
economic expediency the “com- 
modity-exchange conception” of law 
and the theory of the “immediate 
withering away” of state and law had 
to be temporarily dropped. This 
phenomenon made confusion all the 
more confounded among students 
and teachers of Soviet law alike. The 
usual question asked during that 
period was: Why study law since it 
will be gradually discarded as the 
state withers away? 

When the N.E.P. period had 
achieved its purpose, it was ruled out 
of existence and by the Decree of 
May 21, 1932, the N.E.P. was finally 
abolished, specifically forbidding the 
opening of stores and shops by pri- 
vate traders. 


The Soviet Penal Code 


Characteristic of the Soviet concept 
of law (government by decree) was 
the Soviet Penal Code. The general 
principles of the penal policies of 
the Russian Soviet Federative So- 
cialist Republic (RSFSR) were 
brought into force by the Decree of 
All-Union Central Executive Com- 
mittee of November 22, 1926, and 
subsequent amendments up to De- 
cember 1, 1932. In view of their 
significance during this period,  re- 
flecting internal activities of the 
Soviet regime, Articles 6 and 8 of 
the Penal Code merit quotation— 
Art. 6. Every act or omission is con- 
sidered socially dangerous which is 
directed against the Soviet regime, or 
which violates the order of things 
established by the workers’ and peas- 
ants’ authority for the period of tran- 
sition to a Communist regime. 
Art. 8. If a particular act is a crime 
within the meaning of Art. 6 above at 


the moment when it is done, but } 
the time it comes up for investigatio 
or trial it has lost its socially dangeroy 
character by reason of a change in 
penal law or in virtue of the me 
fact of the alteration of the socia 
political situation, or if the perso; 
who performed the act cannot now, i 
the opinion of the court, be consider 
socially dangerous, the act shall n 
render the person who performed j 
liable to the application of a measu 
of social defense. 

Of equal significance is also th 
Decree of the Central Executiy 
Committee of the USSR to Supple 
ment the Decrees promulgating th 
Penal Code of the RSFSR regardi 
Crimes against the State (Counter 
Revolutionary Crimes and Crim 
against the Administration whic 
were particularly Dangerous to th 
USSR) by Articles of Treason to the 
Fatherland. “Death by shooting and 
confiscation of the whole of the of- 
fender’s property” were characteristic 
provisions of this Code which was 
announced on June 8, 1934. The 
study of Soviet criminology and the 
administration of criminal law seem 
to have always been very popular 
among students of law in the Soviet 
Law Institutes. Latest reports in- 
dicate that the basic task of Soviet 
criminal law appears to have re 
mained the same; that is, the protec- 
tion and development of socialist 
society. 

















Moreover, the peculiarities of 
Soviet jurisprudence are particularly 
prominent in the criminal law. This 
phenomenon stems from the fact 
that in philosophy and in methodol. 
ogy, and especially in actual admin 
istration of justice, the integrity and 
significance of the individual human 
being is subservient to the welfare ol 
the state; more specifically to a 
governmental machinery of the re 
gime. Hence, Soviet judges are not 
bound in any way by the written law 
nor by previously established prin 
ciples of law, when passing judgment. 
In fact, Soviet judges may, when 
considering a case not foreseen by 
the Criminal Code, use their discre 
tion in the widest sense. So far, 
Soviet jurists have net adopted the 
legal principle of nullum crimen, 
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nulla poena sine lege (no crime, no 
penalty without: law). They are 
candid in stating that law-courts so 
far have been primarily political 
organs of the state. In fact, it was a 
former Peoples’ Commissar of Justice 
and President of the Supreme Court 
of the USSR, Peter I. Stouchka, who 
defined Soviet laws as “technical in- 
structions,” with no binding power 
over those who issue them. As pro- 
mulgated and practiced, Soviet law- 
courts have been enforcing not law 
per se but the political directions of 
the Government, which, in turn, is 
controlled by the Politbureau of the 
Communist Party. 


lll. Inherent Contradictions in 
Soviet Theory of Law, 
1929-1938 


Like many American jurists, Russian 
legal scholars were familiar with the 
writings of pre-war German legal 
theoreticians. This phenomenon may 
account for the fact that the leading 
exponents of the Marxist proposition 
of the incompatibility of law with 
socialism were in reality giving new 
expression to the influence of Ger- 
man individualistic jurisprudence. 
That law per se is incompatible with 
socialism was the quintessence of the 
Soviet concept of law promulgated 
by Pashukanis and Krylenko, Soviet 
Russia’s leading jurists during this 
period. 

True, the Soviet regime is a dic- 
tatorship—government by| decrees— 
hence there is no need of a theory of 
law. But as the Stalin regime en- 
trenched itself in power and_be- 
gan to industrialize and militarize 
the Soviet Union at an unheard-of 
accelerated pace, the ruling political 
hierarchy of Russia has made clear 
in no uncertain terms that the Soviet 
State in its present structure has en- 
tered the stage of stabilization. Con- 
sequently, a radical reorientation af 
the basic tenets of a socialist theory 
of law had, of necessity, to be un- 
dertaken. 

Soviet theoreticians postulated 
their arguments on the premise that 


all law is conditioned by conflicts 
between equals. They further argued 
that the legal subject of legal theory 
is che commodity procedure of 
political economy. Accordingly, the 


source and origin of all law is the | 


exchange of commodities (trade). 
Following the individualistic Ger- 
man theory of jurisprudence, law is 
the system of ideas, rules and devices 
which make the exchange of com- 
modities possible, or settles the dis- 
putes which such exchange en- 
genders. This theory takes for 
granted that in the relation by which 
law is conditioned, the parties should 
be equa: to and independent of each 
other. Conversely, there is no place 
for law per se in any society where 
there are no conflicting interests re- 
quiring adjustment. The Soviets 
further argued that under socialism 
the whole national economy must 
become the private business of the 
State and therefore beyond law. The 
disappearance of law as an institu- 
tion will follow closely the abolition 
of class conflicts and the eventual 
withering away of the State. 

During the decade 1926-36, 
Eugene B. Pashukanis was the ac- 
knowledged leader of the Soviet 


- school of juristic thought. As editor 


of SoveTskor GosuNnpaRsTVo (“Soviet 
State Law”), he made the most 
authoritative formulation of Com- 
munist doctrines; and he was the 
recognized exponent of the Soviet 
interpretation of international law. 
Professor Pashukanis based his thesis 
on the Marxian dogma that the 
state will gradually wither away. 
Nevertheiess, bringing his reasoning 
to its logical conclusion, he un- 
wittingly adduced basic contradic- 
tions: ““The enemies of the Party are 
getting hold of the problems of 
withering away of law. If, in the 
USSR, the capitalistic elements have 
been destroyed and a classless society 
has been built, why does the state 
still exist?” This view was so at vari- 
ance with the “official” doctrine as to 
be regarded in the Kremlin as im- 
placable heresy; and, true to form in 
“purges,” the author was ordered to 
disavow his ideas. Shortly after the 
Stalin Constitution was adopted, 
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Pashukanis was “liquidated;” his 
textbooks were banned; he was de- 
clared an enemy of the people and 
berated for the ideas he had been 
teaching. 

Similarly, Nikolai V. Krylenko, 
who was Commissar of Justice dur- 
ing the period 1931-1937, translated 
into practice the theories promul- 
gated by Peter I. Stouchka and 
Eugene B. Pashukanis. In addition, 
Krylenko was also a prolific writer in 
the field of Soviet jurisprudence and 
was generally credited with the “clas- 
sical” exposition of the Soviet con- 
cept of law. He was one of the lead- 
ers of Soviet thought on criminal 
law, which corresponded to the in- 
terests of the “dictatorship of the 
proletariat” organized into a ruling 
class. Krylenko argued that Marxists 
understand very well the meaning of 
the dictatorship of the proletariat, 
and “we shall not tolerate any form 
of legal fetishism.” Hence, Soviet 
jurisprudence denied the necessity of 
formal legal guarantees in law pro- 
ceedings. 

Expounding the then basic con- 
cepts of Soviet law, Krylenko main- 
tained that in the struggle against 
social evils, the interests of the com- 
munity shall be placed above those 
of individuals: Krylenko is also 
credited with the formulation of the 
Soviet principle that there is no dis- 
tinction between the OGPU (secret 
police of the Communist Party now 
known as the NKVD) and the law- 
courts. “Must we agree with those 
who maintain that the law-courts are 
instruments of constitutional strug- 
gle against our class enemies, and 
that the OGPU (now NKVD) is 
not?” he queried. “The only dif- 
ference between the law-courts and 
the OGPU is that the former are less 
liable to commit mistakes; and on 
the other, courts of law provide no 
more legal guarantee than the 
OGPU and therefore there is no 
fundamental difference between a 
trial in the law-courts or in courts of 
the OGPU.” 

Oddly enough, Krylenko was the 
leading legal spirit of the Stalin Con- 
stitution of 1936, which was an out- 
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growth of Stalin’s formula: Nation- 
alist in form and Socialist in content. 
But, shortly thereafter, during the 
notorious “purges” of 1937-1938, 
Krylenko was repudiated as an 
enemy of the people because he al- 
legedly attempted to undermine the 
authority of Soviet law and to 
weaken the work of court organs 
which had been trying to strengthen 
socialist justice. 


IV. Current Crisis in Soviet 
Jurisprudence, 1939-1945 


In our attempt to appraise the cur- 
rent Soviet concept of law and its 
impact on internal and international 
affairs, several observations merit re- 
cording: 

1. Many writers in America, Eng- 
land, France and Germany, who have 
published various commentarits on 
and analyses of Soviet concepts of 
law, have relied almost exclusively 
on Marxian interpretations of dia- 
lectic materialism and upon the 
writings of Lenin. While it is true 
that Soviet writers, especially during 
the early period of the Russian Revo- 
lution, have expounded the Soviet 
concept of law as an application of 
Marxian theory, yet im fairness to 
Soviet legal writers it should be 
stated that they themselves have un- 
dergone several evolutionary periods 
in their exposition of the Soviet con- 
cept of law. 

Suffice it to quote the statement 
made by Stalin on March 10, 1939, 
in his Report on the Work of the 
Central Committee to the 18th Con- 
gress of the Communist Party of the 
Soviet Union (BOLSHEVIKS): “We 
have no right to expect of the classi- 
cal Marxist writers, separated as they 
were from our day by a period of 40-5 
or 50-5 years, that they should have 
foreseen each and every zigzag of 
history in the distant future in every 
separate country. It would be ridicu- 
lous to expect that the classical 
Marxist writers should have elabo- 
rated for our benefit ready-made so- 
lutions for each and every theoretical 
problem that might arise in any 
particular country 50 or 100 years 
afterwards.” 
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It follows, therefore, that in the 
light of the cross-current dynamic 
political factors that are at play in 
the field of international relations in 
the year 1945, it is relatively unim- 
portant what Karl Marx said or what 
Vladimir Lenin wrote concerning 
Communist concept of law per se; 
but what is of significance is what 
Stalin’s spokesmen say now that the 
Soviet concept of law means. And, 
what is more important, the Soviet 
concept of law is best illustrated by 
the practice and application given to 
it currently by the legal exponents 
of the Stalin regime, who are now in 
policy-making positions. 

2. A pattern seems to be dis- 
cernible, reflecting an internal post- 
war stability of the present regime, 
the like of which Soviet Russia has 
not experienced throughout the 28 
years of its existence. Similarly, this 
trend indicates that the German in- 
vasion of Russia on June 22, 1941, 
brought about a national cohesion of 
most of the dissident elements within 
the Soviet Union such as the Stalin 
regime was unable to achieve through- 
out the years it has been in dictatorial 
power. The gradual appearance, 
however, of a new generation almost 


completely loyal to the present Soviet, 


regime may well augur a new con- 
cept of law which will bring a greater 
degree of continuity and perhaps 
even begin to establish precedents— 
that is, a record of cumulative Soviet 
experience, case law—and the de- 
mand for a Soviet stare decisis would 
conceivably become greater as time 
marches on. 


3. Soviet spokesmen have made 
it abundantly clear that political 
issues are the determining factors in 
contemporary world affairs as well 
as in internal problems. Lenin is gen- 
erally credited with the statement to 
the effect that “There is no more 
erroneous nor harmful idea than the 
separation of foreign and internal 
policy.” Hence military exigencies 
and political expediences have of 
necessity been the basic cores in the 
shaping of the Soviet concept of civil 
and international law. To illustrate: 
Soviet legal writers contend that in- 
ternational law as practiced by 


capitalist states in their relations 
among themselves is directed toward 
a consolidation of the ruling position 
of capital and is a reflection of class 
conflicts within each country to put 
their rule over the proletariat and 
over colonial countries, whereas 
the Soviet Union, from the very 
beginning of its existence, has 
developed its own forms and brought 
about changes in substance of both 
internal law and international law 
commensurate with the projected 
political factors as visualized by the 
present Soviet policy-makers. Ob- 
viously, they were and are unfet- 
tered in choice of forms and change 
in substance of their internal law 
and in their exposition of interna- 
tional law. 

4. Copious literature has been 
published concerning the earliest 
concept of the Russian revolution 
and its impact on the “withering 
away of the state.” These writings 
by foreign observers were based 
largely on the “inarticulate major 
premise” which was erroneously at- 
tributed to Karl Marx, whereas the 
standard formulation of the theory 
of development of the socialist state 
was expounded by Fredrich Engels 
and not by Karl Marx: The theory 
concerning the withering away of the 
state as originally formulated by 
Engels, and later expounded by Vla- 
dimir Lenin, found a new expression 
in Lenin’s “disciple” —Stalin’s realism. 

Pre-war Soviet pronouncements 
were replete with statements of 
policy expounding Stalin’s thesis to 
the effect that “it would be absurd to 
think that Marx could have foreseen 
nearly a century ago the present in- 
ternational situation and the capital- 
ist encirclement of the lone Marxist 
state. Therefore, the state apparatus 
must be maintained, including the 
Army, Navy and political police to 
protect the state from foreign ene- 
mies.” (PRAVDA, March 12, 1939). 

5. Both critics and apologists of 
the Soviet regime have rendered a 
disservice to the Soviet Union in 
either condemning the Soviet type 
of totalitarianism or apologizing for 
the type of “democracy” exemplified 
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by the USSR. The truth of the matter 
is that Soviet spokesmen have stated 
their position in no uncertain terms 
to the effect that the Soviet regime is 
first and last a dictatorship of the 
proletariat, and they insist that the 
outside world recognize the Soviet 
regime as such, even though their 
propaganda beamed to North Ameri- 
ca is couched in terms of “democ- 
racy.” The classical definition was 
given recently by the Soviet Dean of 
Jurists, Andrei Y. Vyshinsky, who is 
at present Deputy Vice Commissar 
for Foreign Affairs, in an address 
delivered before the Soviet Academy 
of Sciences on November 20, 1942. 
In discussing the stability and 
strength of the Soviet regime and to 
what degree it permeated all fields 
of scientific endeavor after the days 
of the revolution, Mr. Vyshinsky 
declared that: 

On the basis of this historical fact 
it was predicated by Lenin that the 
Soviet State, as a state of the proleta- 
rian dictatorship, must be a new type 
of a democratic state for the proleta- 
riat and for the property-less persons 
generally and a new type of dictator- 
ship against exploiters and oppressors. 

It should be noted that this state- 
ment of policy was promulgated in 
the darkest hours of the Soviet 
people, when the German armies 
were at the gates of Stalingrad. Con- 
temporary Soviet spokesmen have 
continually reaffirmed their abiding 
faith in the enduring character and 
resilience of the Soviet collectivist 
system. This phenomenon has more 
recently been translated into prac- 
tice. When the Potsdam communique 
was issued, Stalin signed this docu- 
ment not as Premier but as General- 
issimo of the USSR. 

6. The Constitution promulgated 
on December 5, 1936, known in So- 
viet literature as the Stalin Constitu- 
tion, including all the amendments 
as of February 2, 1944, specifically 


provides in Article 126 that “. . . the 
most active and politically most con- 
scious citizens in the ranks of thé 
working class and other sections of 
the working people unite in the Com- 
munist Party of the Soviet Union 
(BOLSHEVIKS), which is the van- 
guard of the working people in their 
struggle to strengthen and develop 
the socialist system and is the leading 
core of all organizations of the work- 
ing people, both public and state.” 

A careful examination of all the 
146 Articles in the Stalin Constitu- 
tion reveals that few and far between 
are the provisions that have actually 
been effectuated prior to and during 
World War II. Since the end of the 
War, Soviet newspapers and radio 
broadcasts are replete with glorified 
accounts of the major role played by 
the Party in the defeat of Germany 
and Japan; thus identifying the 
military victories and resurgent Rus- 
sian nationalism with the sagacious 
leadership of the Party. 


Summary 


To recapitulate, it is reasonably cor- 
rect to state that the most important 
characteristic of Soviet socialist law 
is still its revolutionary creative 
force; laws are technical instru- 
ments with no binding power over 
those who issue them. This was 
especially so during the first decade 
of the Soviet regime. The law-courts 
were, and in a large measure still are, 
primarily political organs of the state, 
organized to carry out the political 
directions of the Government. To 
be sure, since 1936 Soviet writers on 
jurisprudence have been using terms 
“Socialist legality” instead of “rev- 
olutionary legality.” Their conten- 
tion is that socialist legality reflects a 
greater degree of permanence and 
public interest in the administration 
of Soviet justice. In almost all in- 
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stances, the intefest of the whole and 
the duty to safeguard the social order 
of the Soviet regime have been the 
decisive criteria. Soviet jurists have 
always regarded the duties of the 
judiciary as identical with those of 
the governmental machinery, and a 
court has no specific duty differing 
from those of other organs of govern- 
mental power. Socialist law has 
therefore been regarded from the 
very beginning as an instrument of 
socialist reconstruction of the society; 
hence it is still in its transitional 
stage from socialism to communism. 

Significantly, twenty-eight years 
after its establishment (November 
6, 1917), the Soviet Union appears 
to be emerging as the dominant 
political and economic power in 
Europe, in the Near East, and es- 
pecially in the Far East. Moreover, 
it is a matter of common knowledge 
that the Soviet Union under the 
regime of Generalissimo Josef V. 
Stalin is now engaged in a program 
of far-reaching political and eco- 
nomic penetration in all of these 
areas. This has been evidenced at 
the United Nations Conference on 
International Organization at San 
Francisco and more recently by the 
Soviet delegation to the Council of 
Foreign Ministers in London. This 
phenomenon calls for a basic re- 
orientation of socialist concepts of 
law; hence the present crisis in Soviet 
jurisprudence. 

An examination of the writings 
of contemporary representative Rus- 
sian legal students reveals that Soviet 
juristic thought appears to pay more 
heed to geopolitics and to economic 
factors than to the role of law in 
world order. Hence, they advocate 
collective security, universal peace, 
and friendly coexistence of nations, 
and validate the Soviet Government's 
course of action, however predatory, 
on legal grounds. 
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Justice Harold H. Burton 


A distinguished Senator has been 
called to sit in judgment on the Su- 
preme Court. By all tests it is the 
greatest Court of history. The years 
ahead will be one of its most critical 
periods. Questions affecting the wel- 
fare of the people of the nation, the 
vital relationship between the fed- 
eral government and the states and 
political subdivisions as well as ques- 
tions involving our relationship with 
the other nations of the world will 
in the years immediately ahead‘ be 
before that Court. 

All lawyers especially, as well as 
the people of the country, are in- 
terested in the character and ability 
of any appointee to the high Court. 

In 1928 I went into the office of 
the political writer of the Cleveland 
News where I was introduced to a 
pleasant, fine looking young man 
who wore an American Legion but- 
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ton. That inspired a question from 
me as to his war service. I learned 
there that he had a most creditable 
record in the first world war. At 
that time Harold Burton was a can- 
didate for the Legislature. He was 
elected. In that capacity he rendered 
a constructive service to the people 
of Ohio. His service was distin- 
guished by his very apparent sincerity 
of purpose. 

Harold Burton then became the 
Law Director of the City of Cleve- 
land, following a line of distin- 
guished lawyers, among them the 
Honorable Newton D. Baker. His 
service in that otnce was so marked 
that he later was elected Mayor and 
twice elected to succeed himself. Dur- 
ing his service as Mayor he faced and 
competently met some of the most 
critical problems of municipal gov- 
ernment that have confronted our 





cities. In his last term as Mayor he 
was nominated for the United States 
Senate. I had the privilege of being 
on the ticket with him and we formed 
a very close personal friendship which 
greatly increased my appreciation of 
Mayor Burton’s integrity, ability, en- 
ergy and forthrightness. 

So the people of Ohio have many 
times expressed their confidence in 
him by successively electing him to 
high office. That confidence was well 
founded and always justified in the 
character of service rendered in legal, 
administrative and legislative fields. 

Justice Burton comes to the high 
Court at a time when there are many 
political readjustments taking place 
as among the political divisions of 
our federal government. His back- 
ground of experience well qualifies 
him to pass upon these questions. 

While I was a member of the Pub- 
lic Utilities Commission, Justice Bur- 
ton appeared before us in behalf of 
clients. It was often mentioned by 
the members of the Commission that 
he was one of the hardest work- 
ing attorneys appearing there and 
showed a greater grasp of details than 
almost any lawyer practicing in that 
field. He proved himself then as he 
has since an indefatigable worker. 

Justice Burton has never lost sight 
of the rights of the individual in the 
face of concentration of power in 
government. 

I share with the people of the 
state their confidence that this dis- 
tinguished citizen will decide the 
cases before him with the Constitu- 
tion and the law as his sole guide. A 
diligent worker with a vast experi- 
ence in the field of government, with 
an integrity of character and a zeal 
for the welfare of his fellowman, one 
may confidently expect Justice Bur- 
ton’s record on the Court to be a 
creditable one. 

JouNn J. BRICKER 
Columbus, Ohio 
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An address delivered at the 
opening Plenary Session of 
the Fourth Conference of the 
Inter-American Bar Associa- 
tion at Santiago, Chile, 
October 21, 1945. 











The importance of this organization 
and the attractions of this beautiful 
country to the lawyers of the United 
States of America are best evidenced 
by the large number of delegates 
from the American Bar Association. 
In their name, and on behalf of the 
thirty-five thousand additional mem- 
bers of our Association who would 
have come except for travel difficul- 
ties, I bring you fraternal greetings. 

The Constitution of the Inter- 
American Bar Association states that 
one of its purposes is to provide a 
forum for the exchange of views be- 
tween the lawyers of the Americas. 
This is an important purpose, and 
in furtherance of it I wish to discuss 
with you the question of the distri- 
bution of power in government. 

Never before in the history of the 
world has there been a time when 
there was greater need for under- 
standing and appreciating the prin- 
ciples on which government is 
founded. Power more destructive 
than the world has ever known is in 
the hands of mankind as the result 
of scientific discovery. The atomic 
bomb, rocket bombs and rocket 
planes have placed in the hands of 
mere men the power to destroy all 
civilization. 


The Distribution of 


Power in Government 


The Atomic Bomb 
Dramatizes the Issue 


The issue I wish to discuss is read- 
ily posed by the question: To what 
individual ruler, in what country, 
would you give unlimited power to 
decide when and where to use 
rocket planes and atomic bombs? 
The question answers itself: To 
none, 

Winston Churchill on August 7 
released a statement which had been 
prepared while he was yet Prime 
Minister of Great Britain and which 
said: 

This revelation of the secrets of 
nature, long mercifully withheld from 
man, should arouse the most solemn 
reflections in the mind and conscience 
of every human being capable of com- 
prehension. We must indeed pray 
that these awful agencies will be made 
to conduce to peace among the na- 
tions, and that instead of wreaking 
measureless havoc upon the entire 
globe, they may become a perennial 
fountain of world prosperity. 

The plans, purposes and attitude 
of the United States of America as 
the possessor of this power become, 
of necessity, of great importance to 
all people everywhere. President 
Truman realized this, and in a tadio 
address to the world on August 9, 
1945, stated: 

I realize the tragic significance of 
the atomic bomb. Its production and 
its use were not lightly undertaken by 
this government. But we knew that 
our enemies were on the search for it. 
We know now how close they came 
to finding it. And we knew the dis- 
aster which would: come to this na- 
tion, to all peaceful nations, to all 
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civilization, if they found it first. That 
is why we felt compelled to under- 
take the long and uncertain and 
costly labor of discovery and produc- 
tion. We won the race of discovery 
against the Germans. 


The Contrast Between 
Two Ways of Life 


The atomic bomb is too dangerous 
to be loose in a lawless world. That 
is why Great Britain, Canada and 
the United States, who have the 
secret of its production, do not in- 
tend to reveal the secret until means 
have been found to control the bomb 
so as to protect ourselves and the rest 
of the world from the danger of total 
destruction. 

We must constitute ourselves trus- 
tees of this new force—to prevent its 
misuse, and to turn it into the chan- 
nels of service to mankind. It is an 
awful responsibility which has come 
to us. We thank God that it has come 
to us, instead of to our enemies; and 
we pray that He may guide us to use 
it in His ways and for His purposes. 

Our victory in Europe was more 
than a victory of arms. It was a vic- 
tory of one way of life over another. 
It was victory of an ideal founded on 
the rights of the common man, on the 
dignity of the human being, and on 
the conception of the state as the 
servant—not the master—of its people. 
A free people showed that it was able 
to defeat professional soldiers whose 
only moral arms were obedience and 
worship of force . . . We know now 
that the basic proposition of the 
worth and dignity of man is not a 
sentimental aspiration or a vain hope 
or a piece of rhetoric. It is the strong- © 
est, the most creative force now pres- 
ent in this world. Now let us use 
that force and all our resources and 
all our skills in the great cause of a 
just and lasting peace! 
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The Rights of Man 
v. the State as Master 


Perhaps it will be advantageous to 
analyze somewhat more in detail his 
contrast of the two ways of life, the 
one founded on the rights of the 
common man, and the other on the 
concept of the State as master of its 
people. The main difference lies in 
the source and control of political 
power. 

That political power everywhere 
should be controlled is obviously of 
the greatest importance to every per- 
son. No longer will cynics smile 
superciliously at Woodrow Wilson's 
statement that “the world must be 
made safe for Democracy.” Hitler, 
Mussolini and their henchmen pro- 
claimed that the world was too small 
to hold their concept of government 
and that of the democracies. Their 
governments have been destroyed, 
but no one is foolish enough to as- 
sert that the totalitarian concept has 
been destroyed. It has been a part 
of the thinking of selfish men since 
the earliest dawn of history. Based 
on the lust for power, it is not at all 
certain that it can be destroyed, but 
it must be regulated and controlled. 

Mankind in the course of the 
ages has traveled two paths in the 
search for governmental Utopia. In 
my opinion they do not lead in the 
same direction. One may be called 
Individualism and the other Statism. 
A brief description of their. charac- 
teristic features may be helpful. 


The Philosophy 
of Individualism 


The unit is the individual. The 
objectives are the values of the indi- 
vidual—his life, liberty and his pur- 
suit of happiness. There is belief 
in his worth and inherent dignity. 

The goal is freedom and equal 
justice. 

His government is based upon 
consent. It is a government of law, 
and its characteristic features with 
us are local self-government, states’ 
rights, and a central government of 
limited powers, checked and _bal- 
anced against abuse. 

Laws are of general application, 
and the system requires equal pro- 
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tection of law, due process, that 
there shall be no punishment except 
for crime, and that there be no ex 
post facto laws. Ours has such pro- 
tective features as trial by jury, 
habeas corpus, and bills of right to 
protect the citizen not only against 
his fellows but against excesses of his 
government. 


Fundamental Beliefs of 
the Free Individual 


The individual is a citizen, not a sub- 
ject. He believes in political freedom, 
which we call democracy, and eco- 
nomic freedom based on his right to 
work when and where he pleases and 
to enter any business or trade. 

His economy is built on private 
enterprise, capitalism, competition 
and freedom to trade, if not free 
trade. He believes in opportunity, 
initiative, freedom to contract, per- 
sonal responsibility, freedom of 
choice, the right of self-determina- 
tion, self-reliance, the right to be 
different, even the right to be let 
alone, which Mr. Justice Brandeis 
in the Olmstead case, 277 U. S., at 
page 478, said was the most compre- 
hensive of rights and the right most 
valued by civilized men. 

He believes in creation, conserva- 
tion, peace, the humanities. He is 
tolerant of differences in manners, 
customs, traditions. He believes in 
cooperation, compromise, the golden 
mean, “live and let live.” 


The American's 
“Way of Life”’ 


He believes in truth and in its ability 
to get itself accepted in a free market. 
He therefore believes in discussion, 
persuasion, freedom of speech and of 
the press and radio. This includes 
the right to criticize the government. 

He believes not only in political 
and business freedom but he believes 
in freedom in art, science, education, 
literature. He believes in pure sci- 
ence as well as applied science, and 
art for art’s sake. 

He believes in freedom of move- 
ment—the right to come and go—for 
himself, his family, his race, his 
fellows. 

He believes in honesty, integrity 


and character, both for the indi- 
vidual and for his government. 

In short, he believes in the stand- 
ards, personal and governmental, 
set up by our forefathers, which have 
matured into what is known to us as 
the “American Way of Life.” 


The Philosophy 
of Statism 


Statism is a form of belief under 
which the State is all-important and 
all decisions turn on its power and 
objectives. 

The individual is not a citizen in 
any true sense, but is a subject of the 
State. Emphasis is on his duties. 

The goal of the individual is 
security. This is to be attained by 
central state planning. The entire 
economy must be planned, because 
free competition would be fatal to 
the plan. The inevitable result must 
be monopoly at home and cartels 
abroad. For the worker, the result 
is status. Historically this has ma- 
tured into caste and feudal rigidity. 

Consent of the citizens is of small 
consequence, as the Leader and his 
advisers assume that they are much 
more competent to decide what is 
for the good of the State and the 
people than are the -people them- 
selves. 

All power is lodged at the center 
of government. Power is unlimited. 
Expediency takes the place of prin- 
ciple. Obedience and submission to 
authority are the virtues of the 
citizen. 

Government functions through 
bureaucracy, secret police, colored 
shirts. Organization becomes the 
main function of government—or- 
ganization of everything. It is a gov- 
ernment of men, and it manifests 
itself not through general law but 
through discretionary powers, edicts, 
directives, “‘ad hoc’ rulings, and de- 
cisions on the “merits.” 

One of the first things to be or- 
ganized is violence. Its trappings are 
the whip, the sword, the concentra- 
tion camp, coercion, compulsion, op- 
pression, purges, liquidations. To 
these obvious forms of duress has 
been added one even more insidious: 
controlled propaganda, and the pro- 
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hibition of contacts with the outside 
world. Love of war is glorified; ex- 
hibitionism is exalted; public opinion 
is merely something to be formed 
and manipulated for State ends. The 
building of the super-race is a cus- 
tomary objective. As a corollary, of 
course, there is the liquidation of the 
crippled, the old, and the defective. 
Conscription of women for breeding 
is but the next step. 

All things are regimented: art, 
science, literature, pleasure, even 
one’s spare time is controlled for a 
State end; and, of course, the ends 
justify the use of any means that may 
seem efficacious. There must, of 
course, be a scapegoat; and in one 
place or another it has been the for- 
eigner, the helot, the Jew, the kulak, 
the Church. Liquidation, purges, 
mass transfers of population, syste- 
matic starving, are but some of the 
means used by each super-race in 
glorifying its State’s destiny. 


Rights of Individuals 
Are Subordinated 


Needless to say, there are no rights 
either at home or abroad which con- 
flict with the interests of the State. 
There is no sanctity in treaties; they 
are mere scraps of paper. 

All the immediate past is con- 
temptible, and there must be a new 
order. Of course, it is entirely ap- 
propriate to go back to the Age of 
Fables to link the super-state and its 
leaders with the gods of mythology— 
Thor, or the Valkyrie, the Sun God- 
ess, or Romulus and Remus, nursed 
by the wolf. Any enlightened relli- 
gions that have evolved since the 
dawn of history are, of course, mere 
opium to the people, and as the State 
is all-powerful, of ancient and divine 
origin, they must render unto Caesar 
not only the things of Caesar, but 
God’s things as well. If they do not 
glorify mythology, they embrace 
atheism. 

One of the most irritating of the 
usages of Statism is this trait of per- 
verting everything to its own end. 
Trade practices, finance, law, even 
language, is debased. Take the word 
“liberal,” which, historically, with 
us was accurately applied to men 


like Jefferson, who firmly believed 
that that government is best which 
governs least. Today where is there 
a totalitarian who does not call him- 
self a Liberal? But he has only con- 
tempt for the liberal traditions of 
the past. Parliamentary practices, 
free discussion, bills of right, and the 
trappings of democracy are the ob- 
jects of his particular contempt. The 
Leader principle, the glorification of 
might, direct action—these are the 
attributes of Statism. 

Consider how they have per- 
verted the concept of law. Law was 
once defined and taught’as a body 
of rules of conduct, promulgated by 
the sovereign, defining what is right 
and prohibiting what is wrong. 
Governmental and public morals 
were implicit in such a definition. 
With the spread of education to 
every group, and with the encourage- 
ment of religion and philosophy, 
such a system might well raise the 
ethics of mankind to a point where 
the nations of the earth could dwell 
together in peace and harmony. Such 
a consummation presupposes, of 
course, just and equal laws, univer- 
sal and uncontrolled education, en- 
lightened religion, and a philosophy 
harmonizing man’s relationship with 
his fellows and the universe. 

Those objectives, seemingly so 
desirable, are the very ones in dan- 
ger of destruction in a warring world 
and are the particular anathema of 
all groups and nations who seek to 
block the onward march of civiliza- 
tion and democracy. 


The Impartiality of 
Law Is Rejected 


To them education is merely a means 
of propaganda; any religion that 
teaches justice and the rights of the 
individual must be rooted out; and 
the only philosophy recognized is 
that which magnifies the aims and 
ethics of the elect and minimizes and 
degrades all others. The basic con- 
cept of impartiality of law is re- 
jected; they teach that law is “the 
expression of the will of the class 
which has won the victory and keeps 
the governmental power in_ its 
hands.” Law to them is merely an 
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instrument of the rulers and has 
nothing to do with the protection of 
rights. You will remember the motto 
of the German Ministry of Justice: 
“A handful of force is better than a 
sackful of justice.” 

Law thus becomes a convenient 
weapon used to wreak vengeance on 
persons. not attuned to those in 
power. If there is any distinction be- 
tween the theory and practice of the 
groups on the extreme right and 
those on the extreme left, I have been 
unable to detect it. Law under such 
a concept becomes merely one of the 
tools of tyranny. 


Statism Is Old 
Tyranny, Not a 
“"New Order” 


Another thing that irritates me is 
that all this is supposed to be the 
“new” order. It is nothing except the 
old tyranny that has come down from 
the earliest dawn of recorded history. 
It does not even wear a new dress. 
Its best features were found in Sparta 
2500 years ago. The fight between 
those who would order the world 
and everything in it, as against those 
who would be free, has continued 
unabated throughout the centuries. 

There may be attractive features 
to Statism, but up to this time the 
system has produced little but tyr- 
anny and oppression, and it remains 
to be seen whether it ever will. Those 
who want no part of it must remem- 
ber that vigilance is the eternal price, 
and the watchword must be distrust 
of those who want more power over 
the people, whatever may be the pro- 


- fessed purpose. 


The vast majority of lawyers want 
no part of the extreme right or the 
extreme left. We have only sympa- 
thy for deluded peoples of many 
lands alternately vacillating between 
the extremes of despotism and an- 
archy. Lawyers make past and pres- 
ent history a part of their learning, 
and hence are prone to look askance 
at political theorists who wish to cut 
loose from experience and sail over 
uncharted seas to the Promised Land. 
They remember that the German re- 
public after World War I had devel- 
oped social security to a high degree, 
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which included unemployment in- 
surance, old age and sick benefits. 
Labor unions were strong and flour- 
ishing, and the right of collective 
bargaining was unquestioned. These 
benefits did not prevent the fall of 
democratic government. It fell there, 
as it has fallen elsewhere when the 
people transfer their responsibilities 
to the central government, and each 
group seeks to secure more and more 
from the common store while it con- 
tributes less and less. 

If democracy succumbs, it will be 
due to the fact that people fail to 
exercise self-restraint. The dema- 
gogue, seeking power and place for 
himself, magnifies the injustices and 
needs of each group and class and 


promises favors in exchange for’ 


votes. It would be less immoral and 
less detrimental to the nation if he 
paid for the votes with cash, but he 
finds it cheaper to use promises, to 
be redeemed, if at all, at the expense 
of others. The natural tendency is 
for each individual and group to en- 
gage in a mad scramble for special 
privileges bludgeoned from the pub- 
lic at large by legislative favor. The 
answer obviously is that political 
power must be used only for the gen- 
eral welfare and not for personal or 
group advantage. 


Governments Should 
Protect Human Rights 


We must ever bear in mind that the 
true function of government is to 
protect certain inalienable rights and 
liberties of man. With us government 


is dedicated to the task of establish- ° 


ing justice, preserving order against 
both internal and external violence, 
and providing liberty not only for us 
but for generations yet unborn. If in 
truth civilization is a compact be- 
tween the dead, the living and the 
unborn, certainl) the people at any 
given moment of time have only a 
limited right in the possessions that 
come to them from the dead. The 
doctrine of waste. is applicable and 
should be used to restrain this or any 
other generation from destroying the 
art and literature of the ages, the ac- 
cumulations of capital, the tangible 
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and intangible rights and liberties 
that have been gained by the blood 
and agony of generations of men and 
women. 

We look with sympathetic ap- 
proval on social progress anywhere 
in the world, but not on the sacrifice 
of human rights to achieve it. There 
are many who believe that as the 
State extends its ownership over prop- 
erty, it extends its ownership over 
the people in the same proportion. 


Free Men of the 
Americas Have 
Made Progress 


We know that the free men of Ameri- 
ca, both North and South, have at- 
tained the highest standard of living 
and the highest production of goods 
and services the world has ever 
known. They have also enjoyed the 
most liberty. Whether men under 
forms of government that curtail 
liberties can equa) their production 
remains to be seen. They never have. 
Also it remains to be seen whether 
the mildest forms of statism can 
work with democracy. In the history 
of the United States of America 
there are several curious instances of 
village and town attempts at social- 
ism and communism, some accom- 
panied by religion, some by irreligion. 
All were complete failures. Acquisi- 
tiveness and self-interest were among 
the traits of human nature that 
caused their demise. Whether these 
and other traits can be eliminated 
on a nationwide scale has yet to be 
demonstrated. Whether it is in the 
interest of the race that they be 
eliminated is not proved. 

The point I wish to emphasize 
is not economic but political. It is 
that the sum total of political power 
within a state is always the same. It 
may be diffused through many, as in 
a democracy, or concentrated in the 
hands of one or a few, as in dictator- 
ship or oligarchy. The thing the 
people must have constantly in mind 
is that the more power the rulers 
have, the less the people have; and 
when one ruler has all power, the 
people have none. Regardless of dis- 
tribution, the sum total of power 


remains the same. However, we are 


perfectly well aware that the ends - 


for which concentrated power is used 
are not the same as those of diffused 
power. 

This dissertation on _ political 
power brings me back to my starting 
point—atomic power. Civilization 
faces the inescapable fact that it can 
no longer afford war, and conse- 
quently it can no longer tolerate 
rulers and governments which use 
war as an instrument of policy. The 
United Nations Organization sud- 
denly assumes even greater impor- 
tance. We know that the conflict of 
ideas behind the conflict of arms has 
not ended. The machinery set up 
to resolve conflicts must be used, and 
I emphasize the word “must.” Deci- 
sions that affect the world’s safety 
must be made by the world com- 
munity. A world Assembly with free 
discussion of problems; a World 
Court to solve juridical problems and 
to assemble by precedent and deci- 
sion a body of international law; a 
Social and Economic Council to 
investigate, discuss and recommend 
solutions of problems in that im- 
portant field; a Security Council 
to maintain peace and _ security; 
these in very truth are democratic 
instrumentalities that give hope that 
the era of international anarchy is 
at an end. 

I cannot close without paying 
tribute to the work of the lawyers at 
the San Francisco Conference. There 
were 237 lawyers officially accredited 
as delegates, advisors and consul- 
tants. A number of you were among 
them. There the concepts of justice, 
of international law, and of human 
rights were added to the Dumbarton 
Oaks Proposals, which had largely 
stressed security. The Assembly is 
directed “to initiate studies and make 
recommendations for the purpose of 

encouraging the progressive 
development of international law 
and its codification.” Here is a con- 
tinuing work for the lawyers of the 
world in their perpetual struggle 
against anarchy. Whether at home or 
far afield, our goal must always be 
the supremacy of law, for therein 
lies the hope of civilization. 
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65th Annual Meeting of 


Lhe Ameriwan Bar Association 


Monday, December 17, 10:00 A.M. 
(Hall of Mirrors, Netherland Plaza) 


First Session 


Ihe President, presiding 


Call to order 
Addresses of welcome by: 


Honorable Murray Seasongood, 
President, Cincinnati Bar Asso- 
ciation 

The President of the Ohio Bar 
Association 


Response by Honorable William G. 
McLaren, Seattle, Washington 


The Chairman of the House of Dele- 
gates, presiding 

Annual address of the President of 
the Association 


Opportunity for offering resolutions, 
pursuant to Article IV, Section 2, 
of the Constitution 


Statement Concerning the American 
Law Institute by Hon. Floyd E. 
Thompson, Chicago, Illinois. 


Fourth Annual Meeting of the Amer- 
ican Bar Association Endowment 


Announcement by the Secretary of 
vacancies, if any, in the offices of 
State Delegate and Assembly Dele- 
gate 


Nomination and election of Assembly 
Delegates to fill vacancies 


The Assembly 


Nomination of four Assembly Dele- 
gates for two-year term ending 
with the adjournment of the 1947 
Annual Meeting 


(Meeting of members present from 
states in which a vacancy exists in the 
office of State Delegate will be held 
immediately following adjournment 
to fill such vacancies.) 


8:30 P.M. 


Second Session 
(Hall of Mirrors, Netherland Plaza) 


The President, presiding 


Address by a distinguished guest of 
the Association 


10:00 P.M. 
The President's Reception 
(Pavillion Caprice, Netherland Plaza) 


Wednesday, December 19, 9:30 A.M. 


Third Session 
(Hall of Mirrors, Netherland Plaza) 


The President, presiding 


Election of four Assembly Delegates 
for two-year term ending with ad- 
journment of 1947 annual meeting 


Address by a distinguished guest of 
the Association 


Report by the Chairman of the 
House of Delegates (or the Secre- 


(CINCINNATI, OHIO 
NETHERLANDS-PLAZA HOTEL) 


tary) as to matters requiring action 
by the Assembly 


Presentation of the winner of the 
Ross Bequest Essay prize 


Open forum—Report of the Resolu- 
tions Committee 


7:30 P.M. 
Annual Dinner 
(Hall of Mirrors, Netherland Plaza) 


The President, presiding 


Two speakers, to be announced later 


Introduction of the incoming Presi- 
dent 


Thursday, December 20, 9:30 A. M. 


Fourth Session 
(Hall of Mirrors, Netherland Plaza) 


The President, presiding 


Presentation of an award of merit 
to a state bar association and a 
local bar association 


Report by Chairman of the House 
of Delegates as to matters requir- 
ing action by the Assembly 


Open forum—Report of Resolutions 
Committee, continued from Wed- 
nesday’s session 


(The House of Delegates convenes 
immediately on the adjournment of 
the morning session of the As- 
sembly.) 
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Calendar 


_ of the House of Delegates 


(Pavillion Caprice, Netherlands Plaza) 





The sessions convene promptly 
at @ 2:00 PM Monday, Decem- 
ber 17; @ 2:00 PM Wednesday, 
December 19; @ and immedi- 
ately upon adjournment of the 
morning session of the Assem- 
bly, Thursday, December 20. 
Items on the Calendar will be 
considered in the order in 
which they appear, unless oth- 
erwise ordered by permission of 
the House. 











The President, presiding 
Roll Call 


Report of the Committee on Creden- 
tials and Admissions, Bernard J. 
Meyers, Chairman, Pennsylvania 
Approval of the record 


Statement of the President, David A. 
Simmons 


The Chairman of the House of Dele- 
gates, presiding 


Statement of the Chairman of the 
House of Delegates, Tappan Gregory, 
Illinois ‘ 


Offering of Resolutions for reference 
to Committee on Draft 
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Election of Members of the Board 
of Governors as prescribed by the 
Constitution, Article VIII, Section 3 
Report of the Board of Governors, 
Harry S. Knight, Secretary, Pennsyl- 
vania 


SPECIAL ORDER OF BUSINESS 


Resolution presented by James R. 
Morford, Wilmington, Delaware, to 
the 67th Annual Meeting, concern- 
ing amendment to the Constitution 
of the United States with respect to 
method of approving treaties. 


Report as to Proposals for Post-War 
Organization of the Nations for Peace 
and Law, William L. Ransom, Chair- 
man, New York 


Report of Section of International 
and Comparative Law, Mitchell B. 
Carroll, Chairman, New York 


Report of the Treasurer, John H. 
Voorhees, South Dakota 


Report of the Chairman of the Budg- 
et Committee, W. J. Jameson, Chair- 
man, Montana 


Reports 

of Committees: 

Ways and Means, Philip J. Wickser, 
Chairman, New York 


Membership, Robert R. Milam, 
Chairman, Florida 


Rules and Calendar, Howard L. 
Barkdull, Chairman, Ohio 


War Work, Edward Schoeneck, 
Chairman, New York 


REPORT OF SECTION 


Report of the Section of Legal Edu- 
cation, Albert J. Harno, Chairman, 
Illinois 


REPORTS OF COMMITTEES 


Civil Service, Murray Seasongood, 
Chairman, Ohio 


Legal Aid Work, Harrison Tweed, 
Chairman, New York 


Public Relations 


Improving Administration of Justice, 
John J. Parker, Chairman, North 
Carolina 


Admiralty and Maritime Law, Cody 
Fowler, Chairman, Florida 


Economic Condition of the Bar, 
Charles B. Stephens, Chairman, 
Illinois 


Court of Claims, Robert T. Mc- 
Cracken, Chairman, Pennsylvania 


Jurisprudence and Law Reform, John 
G. Buchanan, Chairman, Pennsy]l- 
vania 


Aeronautical Law, J. E. Yonge, 
Chairman, Florida 
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House of Delegates 





Facilities of the Law Library of Con- 
gress, Harold M. Stephens, Chair- 
man, District of Columbia 


Unauthorized Practice of the Law, 
David F. Maxwell, Chairman, Penn- 
sylvania 


Judicial Salaries, Arthur H. Dean, 
Chairman, New York 


Commerce, Louis A. Lecher, Chair- 
man, Wisconsin 


Communications, Francis W. Hill, 
Jr., Chairman, Washington, D. C. 


Labor, Employment and Social Se- 
curity, Clif Langsdale, Chairman, 
Missouri 


Attention is called to the re- 
ports of the following commit- 
tees, to be printed in the Ad- 
vance Program, and containing 
no recommendations. In the 
event that time permits, the 
chairman will be given oppor- 
tunity for oral presentation. 


Standing Committees: 


American Citizenship, David A. Sim- 
mons, Chairman, Texas 


Professional Ethics and Grievances, 
Henry S. Drinker, Chairman, Penn- 
sylvania 


State Legislation, William W. Evans, 
Chairman, New Jersey 


Special Committees: 


Administrative Law, Carl McFarland, 
Chairman, Washington, D. C. 


Bill of Rights, James W. Stites, Chair- 
man, Kentucky 


Custody and Management of Alien 
Property, Otto C. Sommerich, Chair- 
man, New York 


Customs Law, Albert MacC. Barnes, 
Chairman, New York 


Judicial Selection and Tenure, Stu- 
art B. Campbell, Chairman, Virginia 
Law Lists, Cushman B. Bissell, Chair- 
man, Illinois 


Rights of the Mentally Il], Thomas 
Gillespie Walsh, Chairman, District 
of Columbia : 
Report of the Committee on Rules 
and Calendar, Howard L. Barkdull, 
Chairman, Ohio 


Report of the National Conference 
of Commissioners on Uniform State 
Laws, John C. Pryor, President, Iowa 


Reports will also be presented 
by such of the following Sec- 
tions as may have recommenda- 
tions to present to the House of 
Delegates following the regular 
Section meetings. 


Bar Activities, Loyd Wright, Chair- 
man, California 


Corporation, Banking and Mercan- 
tile Law, J. Kemp Bartlett, Jr., Chair- 
man, Maryland 


Criminal Law, James J. Robinson, 
Chairman, District of Columbia 


Insurance Law, Henry Moser, Chair- 
man, Illinois 


Judicial Administration, Laurance 
M. Hyde, Chairman, Missouri 


Junior Bar Conference, Charles S. 
Rhyne, Chairman, Washington, D. C, 


Mineral Law, William A. Dougherty, 
Chairman, New York 


Municipal Law, John D. McCall, 
Chairman, Texas 


Patent, Trade-Mark and Copyright 
Law, Robert C. Watson, Chairman, 
Washington, D, C, 


Public Utility Law, John P. Bulling- 
ton, Chairman, Texas 


Real Property, Probate and Trust 
Law, Walter W. Land, Chairman, 
New York 


Taxation, Percy W. Phillips, Chair- 
man, Washington, D. C. 


Report to the House of Dtlegates 
upon resolutions adopted by the As- 
sembly for action by the House 


Reports of 
House Committees: 


Draft, William W. Evans, Chairman, 
New Jersey 


Hearings, John M. Slaton, Chairman, 
Georgia 


Credentials and Admissions, Bernard 
J. Myers, Chairman, Penns~lvania 


Presentation of any matters which 
any state or local bar association or 
any affiliated organization of the le- 
gal profession wishes to bring before 
the House of Delegates 


Presentation of any matters which 
any section or standing or special 
committee of the Association wishes 
to bring before the House of Dele- 
gates 


Report of the Board of Elections, 
Edward T. Fairchild, Chairman, Wis- 
consin 


Unfinished business 
New business 


The President, in the Chair 


Statement of certification of nomina- 
tions for officers, Harry S. Knight, 
Secretary, Pennsylvania 


Election of officers 


Adjournment 
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Corporation, Banking and 
Mercantile Law 
Monday, December 17, 2:30 P.M. 


Address of welcome. by Senator 
Robert A. Taft, Cincinnati, Ohio 

Reading and approval of minutes of 
preceding meeting 

Report of Chairman, J. Kemp Bart- 

lett, Baltimore, Maryland 

Appointment of Nominating Com- 

mittee 
Report of Section’s activities: 
A. Report of Membership Commit- 
tee, Sidney Teiser, Chairman, 
Portland, Oregon 
B. Report of Reorganizations Com- 
mittee, John Gerdes, Chair- 
man, New York, New York 
C. Report of Corporation Commit- 
tee, M. B. Kennedy, Chairman, 
Chicago, Illinois 
(a) Debate or discussion with 
respect to Model Corpora- 
tion 

(b) Recapitalization of Sol- 
vent Gorporations, by 
Prof. E. Merrick Dodd, 
Cambridge, Massachusetts 

(c) Suability of government 
corporations, by Sven- 
bjorn Johnson, Urbana, 
Illinois 


Tuesday, December 18, 10 A.M. 


A. Report of Partnership Commit- 
tee, Benjamin Wham, Chair- 
man, Chicago, Illinois 
(a) Various Non-Corporate 
Forms of Doing Business, 
Prof. William E. Britton, 
Chicago, Illinois 

(b) Various Tax Incidents of 
a Partnership, Merle H. 
Miller, Indianapolis, In- 
diana 

B. Report of Bankruptcy and Liqui- 
dations Committee, Frank W. 
Stonecipher, Chairman, Pitts- 
burgh, Pennsylvania 

C. Report of Conditional Sales and 
Chattel Mortgages Committee, 
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Joseph G. Myerson, New York, 
New York 

D. Report of Mercantile Law Com- 
mittee, John E. Baker, Jr., 
Chicago, Illinois 

E. Report of Committee on Com- 
mercial Code, Sidney Teiser, 
Chairman, Portland, Oregon 


Tuesday afternoon, 2:00 P.M. 
A. Report of Banking Committee, 
John W. Kearns, Chairman, 
Chicago, Illinois 
(a) The Bretton Woods Bank 
Program, Herbert V.Proch- 
now, Chicago, Illinois 
(b) Security for Bank Loans— 
The Assignment of Claims 
Act of 1940, John R. Ni- 
cholson, Chicago, Illinois 
(c) Guaranteed Loans for 
Veterans, Horace Russell, 
Chicago, Illinois 
(d) Financing by Trust Re- 
ceipts and Factoring Ar- 


rangements, J. Francis 
Ireton, Baltimore, Mary- 
land 


Report of Nominating Committee. 

Election of Officers and Council 
Members. 

Presentation of resolutions for fur- 
ther consideration by the Section, 
and action, if any, by the Ameri- 
can Bar Association. 

Unfinished business. 

New business 

Adjournment. 


Insurance Law 
Sunday, December 16, 12:00 M. 
Meeting of Council 


Monday, December 17, 2:00 P.M. 


Henry S. Moser, Chairman, 
presiding 
Address of Welcome: John A. Lloyd, 
Cincinnati, Ohio 
Response by Chairman Moser 
Administrative Reports: 
Secretary, John F. Handy, Spring- 


for Sections 


field, Massachusetts 


Membership, Grover Middle- 
brooks, Chairman, Atlanta, 
Georgia 


Publications, Lionel P. Kristeller, 
Chairman, Newark, New Jersey 
Appointment of Nominating Com- 
mittee 
Addresses: 

Robert E. Dineen, Superintendent 
of Insurance of the State of New 
York 

“Death or Injury in Battle as Due 
to Accident or Accidental 
Means,” by Ernest Woodward, 
Louisville, Kentucky 

“Evidence of Insurability Satisfac- 
tory to the Company,” by J. 
Roth Crabbe, Columbus, Ohio 

Reports of General Committees: 

Automobile Insurance Law, Harry 
W. Raymond, Chairman, Chica- 
go, Illinois 

Aviation Insurance Law, W. Percy 
McDonald, Chairman, Mem- 
phis, Tennessee 

Casualty Insurance Law, Elmer 
Warren Sawyer, Chairman, New 
York, N. Y. 

Fire Insurance Law, John S. Foster, 
Chairman, Newark, New Jersey 

Life Insurance Law, Harry T. 


Poore, Chairman, Knoxville, 
Tennessee 
Fidelity and Surety Insurance 


Law, Frank M. Cobourn, Chair- 
man, Toledo, Ohio 

Health and Accident Insurance 
Law, Oscar D. Brundidge, Chair- 
man, Dallas, Texas 

Marine and Inland Marine In- 
surance Law, George E. Beech- 
wood, Chairman, Philadelphia, 
Pennsylvania 

Insurance Law Practice and Pro 
cedure, John B. Martin, Chair- 
man, Philadelphia, Pennsyl- 
vania 

Regulation of Insurance Com- 
panies, Franklin J. Marryott, 
Chairman, Boston, Massachu- 
setts 
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Program for Sections 





Workmen’s Compensation and 
Employer’s Liability Insurance 
Law, Clarence W. Heyl, Chair- 
man, Peoria, Illinois 

Insurance Affairs of Members of 
the Armed Forces, Mark E. 
Archer, Chairman, Indianapolis, 
Indiana 

(Those Committee Reports not 
reached at the time of adjournment 
will be in order at the Wednesday 
afternoon session) . 


Tuesday, December 18, 9:00 A.M., 


“Workmen’s Compensation and the 
Law of Aviation’’ by Kenneth R. 
Thompson, New York, N.Y. 

“New Trends in Aviation Law” by 
George W. Orr, New York, N.Y. 
“Liability Beyond Policy Limits” by 
Raymond A. Smith, Council 

Bluffs, Iowa 

“Peuding Federal Aviation Insur- 
ance Legislation, 79th Congress” 
by Chase M. Smith, Chicago, 
Illinois 

“Comprehensive Coverage” by An- 
drew W. Parnell, Appleton, Wis- 
consin 

“Liability of Bailee and His Insurer” 
by John W. Fletcher, New York, 
N. Y. 

“The Treatment of Open Wounds” 
by Dr. Sumner L. Koch, Chicago, 
Illinois 

2:00 P.M. 

“Exculpatory Provisions vs. Lessor’s 
Negligence” by Carl C. Jones, Con- 
cord, New Hampshire 

“A Program Under Public Law 15” 
by Elmer Warren Sawyer, New 
York, N. Y. 

“Permanent Disability As Proper 
Subject of Declaratory Judgment 
Action” by Howard L. Smith, 
Tulsa, Oklahoma 

“Is a Uniform Statute on Insurable 
Interest Re Life Policies Desir- 
able?” by Richard H. Hollenberg, 
Philadelphia, Pennsylvania 

“Inventory Shortages—Fidelity Bonds 
and Insurance” by George C. 
Bunge, Chicago, Illinois 

“Developments in Casualty Insur- 
ance” by John S. Hamilton, Jr., 
New York, N. Y. 


“Commercial Frustration as a De- 


fense in Contract Cases” by Clar- 


ence B. Runkle, Los Angeles, Cali- 
fornia 


Wednesday, December 19, 2:00 P.M. 

“The Lawyer and Insurance” by Pro- 
fessor Ralph H. Blanchard, Co- 
lumbia University 

“Street Accidents Compensable Un- 
der Workmen’s Compensation 

Acts” by W. €. Ropiequet, St. 

Louis, Missouri 

Unfinished Business 
Committee Reports 
New business: 

Council Reports and recommenda- 
tions, John F. Handy, Secretary, 
Springfield, Massachusetts 

Miscellaneous business suggested by 
any Committee or Member 

Report of Nominating Committee 

Election of Officers 

Introduction of New Officers 

Adjournment 


International and 
Comparative Law 


Monday, December 17, 2:00 P.M. 


Mitchell B. Carroll, Chairman. 

presiding 

Address of Welcome, Murray Season- 
good, President, Cincinnati Bar 
Association 

Report of the Chairman 

Reports of Committees: 
Arrangements for Washington 

Meeting, Wilbur L. Gray, Chair- 
man, Washington, D. C. 

Membership, Willard B. Cowles, 
Chairman, Washington, D. C. 

Publications, Harry C. Shriver, 
Chairman, Washington, D. C. 

The United Nations Charter, Hon. 
Durward V. Sandifer, Chief, Divi- 
sion of International Organization 
Affairs, State Department, Wash- 
ington, D. C. 

Problems presented by the Atomic 
Bomb, Colonel Archibald King, 
Washington, D. C. 

Reports of Committees: 

Pacific Settlement of International 
Disputes, James O. Murdock, 
Chairman, Washington, D. C. 

Punishment of War Criminals, 
George A. Finch, Chairman, 
Washington, D. C. 

Comparative Penal Law and Pro- 


cedure, James J. Robinson, 
Chairman, Washington, D. C. 
International Law in the Courts 
of the United States, Harry Le- 
Roy Jones, Washington, D, C. 
Appointment of Nominating Com- 
mittee 


Tuesday, December 18, 10:00 A.M. 
Willard B. Cowles, Vice Chairman, 
presiding 

Reports of Committees: 
European Law, Joseph H. Bark- 
meier, Chairman, Washington, 
D. C. 
Latin American Law, Otto Schoen- 
rich, Chairman, New York, New 


York : 

Far Eastern Law, Cornell S. 
Franklin, Chairman, New York, 
New York 


Louisiana: Laboratory of Compara- 
tive Law, John H. Tucker, Jr., 
Shreveport, Louisiana 

Reports of Committees: 

Treatment of American Property 
Rights in the War Settlement, 
John P. Bullington, Chairman, 
Houston, Texas 

Adjudication of War Claims, 
Amos J. Peaslee, Chairman, 
Clarksboro, New Jersey 

Private Claims Against Govern- 
ments, Heber H. Rice, Chair- 
man, Washington, D. C. 

Cooperation with the Inter-Ameri- 
can Bar Association, Charles 
Ruzicka, Chairman, Baltimore, 
Maryland 

The Santiago Meeting of the Inter- 
American Bar Association, William 
Roy Vallance, Washington, D. C. 


Wednesday, December 19, 12:30 P.M. 
Joint Luncheon of Section of In- 
ternational and Comparative 
Law and the Junior Bar Con- 
ference 
Mitchell B. Carroll and Charles S. 
Rhyne, presiding 
The Association's Interest in the 
United Nations Charter, Hon. 
David A. Simmons, Houston, 
Texas 
The Authority of the American 
Representative on the Security 
Council, Hon. Robert A. Taft, 
Cincinnati, Ohio 
(Continued on Page 608) 
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HENRY L. STIMSON 


On the eve of his seventy-eighth 
birthday in September, the distin- 
guished lawyer-soldier-statesman, who 
had been the American Secretary of 
War during the world’s most mo- 
mentous five years, laid down the 
burdens of that great office to which 
he had given himself without stint, 
and retired to enjoy again his be- 
loved Long Island hills and shores 
something of leisure, his books, his 
lifetime friends, and perchance the 
opportunity to put to paper his 
hoped-for memoirs. 

In January of this year (31 A. B. 
A. J. 17) , the JouRNAL as spokesman 
for American lawyers sketched the 
many-sided services of Henry L. 
Stimson to his country and his time 
—as United States Attorney in New 
York under President Theodore 
Roosevelt, as Secretary of War under 
President Taft, as a gallant officer in 
command of troops on the fields of 


568 American Bar Association Journal 


Flenry Lems Stimson 


France, as Governor- 
General of the Philip- 
pines and as Secretary 
of State under Presi- 
dent Hoover, and cli- 
mactically as Secretary 
of War again under 
President Franklin D. 
Roosevelt—in each of 
these capacities this 
seasoned leader of. the 
bar made an outstand- 
ing record of achieve- 
ment and exemplified 
the finest traditions of 
American lawyers as a 
public servant. 

As he rests awhile 
from his labors, his 
years should be se- 
rene and full, in the 
realization of many 
duties magnificently 
performed and _ the 
eternal importance of 
the victory to which he contributed 
so much. He takes with him the ad- 
miration and affection of the mem- 
bers of the profession which he 
adorned and the lasting gratitude 
of the whole Nation which he helped 
to lead to triumph over the forces of 
tyranny. 


His Clear Vision 

and Fixed Purpose 

To what we wrote of him last Janu- 
ary, as to his services in two 
World Wars, there appropriately 
may be added a tribute to his clear 
vision and indomitable purpose as a 
statesman. Fittingly, the citation 
which bestowed on him the Distin- 
guished Service Medal stressed his 
services as a great and far-seeing 
statesman, rather that his perform- 
ance as Secretary of War. Probably 
no other American in high place 
saw as soon and as clearly the trend 


of events which was leading to a 
recurrence of global war; no other 
citizen raised his voice as soon and 
as staunchly against these trends and 
tried as valiantly to forestall and 
combat them in time. Probably no 
other civilian leader of public opin- 
ion was as forehanded in urging his 
countrymen to rally themselves for 
full preparedness and in perceiving 
that victory could be won only by 
such a marshalling and training of 
Armed Forces and by such a volume 
of industrial production as no Na- 
tion had ever undertaken. His vision 
was always fixed on victory; his in- 
domitable purpose was to be sure of 
having the means of victory; and 
his immense experience and _pres- 
tige enabled him to make and adhere 
to the decisions and the plans with- 
out which World War II could not 
have been won. 

When Americans recall Henry L. 
Stimson and all he wrought and did, 
they should do so against the back- 
ground of General Marshall’s monu- 
mental report, which revealed how 
thin and narrow oftentimes were the 
margins by which loss of the War 
was averted and the tide finally 
turned toward victory. He was the 
bold, unshakable champion of what 
seemed to many at the time too large 
an Army and too great a produc- 
tion of weapons. 


His Warnings 
of the War 
to Come 


But long before that, his voice had 
repeatedly warned his countrymen 
of the urgent need. As Secretary 
of State, he had seen clearly the 
consequences of Japanese policies of 
aggression in Manchuria, and had 
striven unsuccessfully to arouse his 

(Continued on page 586) 
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Hobbes, Holmes and Hitler 


All Americans, even the most con- 
servative, are proud of Mr. Justice 
Holmes. For his career was intensely 
American. And it was amazing in 
its patriarchal length, its variety, its 
color and its influence. And the per- 
sonality of the man, his bearing, ap- 
pearance and words were most un- 
usual. His active service in the Civil 
War, his world renowned book on 
the Common Law, his judicial career 
in Massachusetts and on the Su- 
preme Court of the United States 
culminated in the triumph of the 
liberalism with which he was iden- 
tified in the minds of many and in 
his apotheosis. 

Holmes, Cardozo, Brandeis were 
the three gods of the idolatry of 
American liberalism, difficult as‘ it 
is to define the term. More than a 
hundred years ago English Tories 
borrowed the word from Madame de 
Stael or Chateaubriand to hur] it at 
the Whigs. But the Whigs cheerfully 
accepted the appellation and in later 
English political life and thought the 
liberals were those in general who 
passed the first Reform Bill, made 
ceaseless war upon class distinctions 
in society, privileges of sex, rank, 
wealth and creed. They stood for 
the individual freedom of every man 
to live as he would choose so far as 
consistently recognizing the similar 
rights of other men. They had a pas- 
sion for improving mankind, looked 
to the future rather than the past, 
were irked by the bonds of tradition- 
alism and had an intense faith in the 
idea of progress. They not only be- 
lieved in the possibility of progress, 
in the ability of men not only to con- 
quer their physical environment but 


also to improve social conditions, but 
for many of them progress was re- 
garded as related to an evolutionary 
biological progress which they had 
come to accept with Darwinism. Im- 
pressed strongly by Spencer’s theory 
of evolution in sociological matters, 
they had come to believe that social 
progress was almost inevitable as part 
of the universal scheme of things. 


American Liberalism 


American liberals followed the Eng- 
lish tradition in their attacks upon 
the status quo, against which they 
felt a presumption of guilt, on what 
they called entrenched privilege, 
and in their emphasis on liberty’ of 
thought, speech and action. But here 
as in England there was a depar- 
ture from the earlier tenets of lib- 
eralism. For that liberalism, affected 
by the Manchester school of eco- 
nomics, by Adam Smith and Ricardo, 
and by theories of the beneficence of 
the economic struggle for existence, 
had accepted laissez faire. But later 
liberals came to believe in the wis- 
dom or necessity of using the power 
of politically organized society not 
only to lay down rules for the eco- 
nomic struggle, to give each man a 
certain area of freedom by keeping 
others out, but to weigh the scales 
more heavily in favor of the econom- 
ically weaker members of society. 
Progressive inheritance taxes, income 
taxes, were to redress the balance to 
some extent. Later came legislation 
in the field of labor to strengthen the 
bargaining hand of the employee 
and to increase his economic security. 
And with the Great Depression the 
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coming into power of new men in 
Washington and in many of the 
states opened the flood gates of legis- 
lation sponsored by the liberals. 

The conservative classes held back 
the flood for a time by litigation and 
by decisions declaring certain laws 
unconstitutional. They relied largely 
on the due process clause of the Four- 
teenth Amendment which had been 
accepted by the Supreme Court of 
the United States as a pronounce- 
ment of substantive law. It and 
similar constitutional limitations had 
been buttressed into judicial accept- 
ance by a pseudo-natural law of the 
earlier nineteenth century. 

As the conflict raged the combat- 
ants became more evenly balanced in 
judicial strength and the scales 
tipped back and forth with five to 
four decisions. But by the time 
Holmes died, if not earlier, the con- 
servatives had been definitely out- 
numbered on the Court. And. some 
of the most important doctrines of 
Holmes as to social legislation, ex- 
pressed in dissent, had now been 
adopted by the majority of the Court 
and written into the law of the land. 

The triumph of liberalism in legis- 
lative, executive and judicial depart- 
ments of the federal government co- 
inciding as it did with the end of his 
career placed the capstone of success 
upon his life in the minds of liber- 
als who associated him with their 
cause. In consequence, he shone in 
the reflected glory of liberalism and 
its triumph added lustre to his name. 
But lustre was added by his masterly 
English style. Indeed his style is one 
of the obvious causes of his success. 
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Holmes the Poet 
Waiving the question whether art 
and poetry do not require thinking, 
sometimes most gruelling, it is amus- 
ing that Holmes should have written, 
“The law is not the place for the art- 
ist or the poet, the law is the calling 
of thinkers.” For his poetic artistry 
was one of the manifest sources of 
his power, It was by no means the 
mere thought content of his opinions 
that gave them such weight, caused 
them to be read so widely and so 
eagerly and so often quoted, and in 
notable cases in dissent won over col- 
leagues who later made his dissents 
part of the law. Not for nothing was 
his paternity, and Holmes, Jr., as 
everybody knows, was famous for his 
style. We, like Holmes, may cast a 
condescending sneer at the artist and 
the poet, but who of us can say that 
he has not rejected Truth because she 
came to him in slovenly apparel and 
on clumsy feet, or with incoherent 
hesitant speech? Who can say, on 
the contrary, that he has not accepted 
her with flattering unction that he 
took her only for the essential virtue 
in her which his perspicacious eyes 
perceived, that he was not influenced 
by her beauty or her dress? And fi- 
nally, who is there to deny that he 
ever, because of her attractive guise, 
took to his bosom any of the erring 
sisters of Truth or even indulged in 
tentative flirtation? Holmes had the 
gift of flashing poetic phrase and a 
literary style almost irresistible in its 
appeal. He was in fact a power 
largely because he was an artist and 
a poet. 

Notwithstanding his power, 
Holmes approached the great di- 
lemma of liberalism. For its para- 
dox and its peril lies in a sort of law 
of diminishing returns as to law with 
respect to liberty. For the liberals 
in their use of law to equalize the con- 
ditions of economic struggle and to 
redress the balance as against the so- 
called economic royalists might find 
that to a larger degree than they had 
anticipated they were impairing or 
destroying the very liberty of the in- 
dividual which it had been the chief 
purpose of classical liberalism to pre- 
serve and enlarge. And this has di- 
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rect bearing on a subject of impor- 
tance: The philosophy of Mr. Justice 
Holmes. 


Importance of 
His Philosophy 


That philosophy may be considered 
because any attempt to forecast the 
future influence of any man requires 
first of all the answer to the ques- 
tion, What ‘teas did he express? 
Granted that later, one may try to 
foresee whether or under what condi- 
tions men will be likely to accept and 
follow the ideas, they must first be 
isolated and identified. The man may 
have expressed his ideas in deeds or 
words or both, but if in words, the 
ideas that may count most in intens- 
ity of impression and in duration of 
influence may not have been explicit. 
The ones leading to widely accepted 
major premises from which momen- 
tous social or political corollaries may 
flow may only be implicit. They are 
akin to those views of man, the na- 
ture of his being, his purpose, des- 
tiny, responsibility, if any, akin to 
those ideas about ultimate reality 
and the purpose of the cosmos that 
are implicit in the words of every man. 

For no man can escape having 
such ideas. No man can be and at 
the same time escape reality. He may 
say he has no philosophy, but he can- 
not stay alive without having one, 
whether or not he knows it, whether 
or not he affirms it. He may deny 
that he has a belief, but his very de- 
nial is an affirmative of belief—a be- 
lief in at least two things: First, that 
he himself exists, and second, that 
his doubt exists. He may say he is a 
complete skeptic, but if he were really 
skeptical of his skepticism he would 
cancel himself out, So it is that no 
novelist, playwright or poet, even 
though he may perhaps sincerely 
deny that his words express any phi- 
losophy, even though he may perhaps 
try to keep his philosophy out, can 
do so. And from this very fact arises 
a great danger of infection in the 
realm of thought and an important 
fact with relation to the transmission 
of ideas. 

For if we read a book marked 
“Philosophy”, or “Ethics”, as soon 


as we read the title, before we read 
the opening sentence, we drop the 
portcullis and pull up the draw- 
bridge. Critically we appraise each 
approaching idea and make it stand 
and deliver. Before it takes up abode 
within us it must pass our scrutiny 
as one not uncongenial to those al- 
ready within the castle of our belief. 
Certainly it must not be a foe, unless 
indeed, we intend to go over to its 
side and turn out ideas formerly ac- 
cepted as friends. 

But the portals of our minds and 
hearts, the inner sanctuaries of our 
souls, are thrown wide open to the 
ideas in poetry, movies, plays and 
fiction. These ideas come to us for 
our delight. And who are we to keep 
them out if they come melodiously, 
with dancing feet and tinkling cym- 
bals, beautifully apparelled, promis- 
ing or bearing gorgeous pictures and 
perhaps among them a motley fool 
and a parti-colored clown or juggler? 
"Twould be ungracious to demand 
the countersign of any of these gra- 
cious callers, to strip them lest they 
bear daggers or conceal the uniform 
of foes, or in these modern days to 
put them through delousing proc- 
esses or probationary quarantines 
against the danger of infecting those 
within our castle. Moreover would 
it not be stupid? For the very pur- 
pose of these pleasant visitors is to 
offer surcease from the fatiguing pres- 
sure of the warfare of ideas. And so 
we let them in, and then learn per- 
haps too late that some of them car- 
ried infection; and some of them 
stabbed or maimed ideas that had 
long been friends, ideas perhaps of 
beauty, virtue, truth. Others of these 
we so easily admitted when in light- 
some mood or in hours of frolic, 
others as they danced or otherwise 
delighted us dropped the seeds of 
poison weeds in the gardens of our 
souls. 


What Was 
His Philosophy 


Digression this may seem. But the 
point is that we must do more than 
find out what Mr. Justice Holmes de- 
cided, or what his opinion was on 
some specific question such as steril- 








izal 
out 


leas 
clu 
lari 


phi 


thr 
que 
call 
his 
so 

kin 
his 


ma: 
the 
rea. 
it i 
wh: 
we 


abo 
out 
tail 
kno 
out 
us | 
que 


pos 
of 1 
boa 
rifle 
we 
was 


wro 
ing 
in |] 
a ba 
*E1 
is ¢ 
whe 
the! 
poil 
mee 
cert 
the 


mys 
thor 


a gt 
ter’ 


ad 
he 


ch 
nd 
de 


hy 


+ = @& 


+, = 











ization or child labor. We must find 
out what really was his philosophy. 
Or more important, what it would 
lead to if followed to its logical con- 
clusions and accepted in its corol- 
laries by Americans of the future. 

The first question we ask of his 
philosophy therefore is: What was 
man to Holmes? 

And here, just as we must pierce 
through his beautiful style and fre- 
quently poetic phrase of imagery criti- 
cally to appraise the inner content of 
his thought in naked unadornment, 
so we must not be misled by the 
kindliness and humor and beauty of 
his actual relations with other men. 
We must find out what he thought 
man in essence is. And here we meet 
the principle that what anything 
really is depends primarily on what 
it is for. It may help us to know 
what it is made of in the sense that 
we know its constituent elements. 
We may know more, for example, 
about the essence of “boy” if we find 
out that he is made of puppy dogs’ 
tails. And it may help us more to 
know what a thing really is if we find 
out who made it. For that may bring 
us nearer to the great illuminating 
question: What was this made for? 
What is its purpose, its maker's pur- 
pose? Is this elongated round thing 
of metal made to point at a black- 
board with, to catch fish, to clean a 
rifle, or to point at the stars? And so 
we ask, what did Holmes think man 
was for? 

“When one thinks coldly,” he 
wrote, “I see no reason for attribut- 
ing to man a significance different 
in kind from that which belongs to 
a baboon or to a grain of sand”. And, 
“I believe .... that our personality 
is a cosmic ganglion, that just as 
when certain rays meet and cross 
there is white light at the meeting 
point, but the rays go on after the 
meeting as they did before, so when 
certain other streams of energy cross, 
the meeting point can frame a syl- 
logism or wag its tail.” “I regard 
myself as a cosmic ganglion”. He 
thought man had respected himself 
too much. “He has thought himself 
a god and has despised ‘brute mat- 
ter’ instead of thinking his impor- 


tance to be all of a piece with the 
rest.” And behaviorists would ap- 
plaud his statement: “Functioning is 
all there is—only our keenest pleas- 
ure is in what we call the higher sort. 
I wonder if cosmically an idea is any 
more important than the bowels.” 


A Philosophy of Force 


Holmes was essentially a materialist 
in his philosophy. He was a rela- 
tivist who did not believe in abso- 
lute truths. When young he said 
that “truth was the majority vote of 
the nation that could lick all the 
others.” In later years he stood by 
that statement as correct, “Insofar as 
it implied that our test of truth is a 
reference to either a present or im- 
agined future majority in favor of 
our view”. Consistent with this was 
his idea of law. 

~Law to Holmes as to the jurists of 
the Roman empire and to Austin was 
the sovereign’s command. Its bind- 
ing force was physical force, actual 
or threatened. In one of his opinions 
he referred to it as “a statement of 
the circumstances in which the pub- 
lic force will be brought to bear upon 
men through the courts.” This was 
like Holland’s “That which gives 
validity in a legal right is, in every 
case, the force which is lent to it by 
the state. Anything else may be the 
occasion, but it is not the cause, of 
its obligatory character.” ‘‘Sover- 
eignty,” wrote Holmes, “is a form of 
power, and the will of the sovereign 
is law because he has power to com- 


pel obedience or punish disobedience * 


and for no other reason. The limits 
within which his will is law, then, are 
those within which he has or is be- 
lieved to have power to compel or 
punish.” The fact that Holmes was a 
polished gentleman who did not go 
about like a storm-trooper knocking 
people down and proclaiming the su- 
premacy of the blonde beast should 
not blind us to his legal philosophy 
that might makes right, that law is 
the command of the dominant so- 


_cial group. 


The logical Holmes accepted the 
corollary to his force theory of law, 
that there are no rights as against the 
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commanding sovereign. Repeating 
his definition of law, he said “So we 
get up the empty substratum, a right, 
to pretend to account for the fact that 
the courts will act in a certain way.” 
“I think that the sacredness of hu- 
man life is a purely municipal ideal 
of no validity outside the jurisdiction. 
I believe that force, mitigated so far as 
may be by good manners, is the ultima 
ratio.” “If I do live with others they 
tell me that I must do and abstain 
from doing various things or they 
will put the screws on to me. I be- 
lieve that they will, and being of the 
same mind as to their conduct, I not 
only accept the rules but come to ac- 
cept them with sympathy and emo- 
tional affirmation and begin to talk 
about duties and rights.” “A legal 
duty, so-called, is nothing but a pre- 
diction that if a man does or omits 
certain things he will be made to suf- 
fer in this or that way by the judg- 
ment of the court.” And again, “Just 
so far as the aid of the public force is 
given a man he has a legal right, and 
this right is the same whether his 
claim is founded in righteousness or 
iniquity.” 

With the rigor of analytical juris- 
prudence proceeding from law as the 
command of the sovereign whose suf- 
ferance may permit the exercise of 
so-called rights which are only with- 
drawable privileges, Holmes recog- 
nizes no moral limitations on sover- 
eign power. For to Holmes morals 
are merely the presently enforced 
tastes, prejudices, emotionally ex- 
pressed generalizations as to conduct 
of the dominant group. These com- 
mands differ not at all from law as 
to their cause. They are merely com- 
mands of the sarhe sovereign, though 
formulated by no specific designated 
agency such as legislatures and courts, 
commands less precisely expressed 
than the law, more disputable as to 
specific content. Since the law and 
morals both represent the will of 
society or of the dominant group, 
morals obviously can place no re- 
straints upon the law. And since 
both law and morals represent a will 
and that will may change, certainly 
no one can hope to find in morals any 
absolute st? 
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“I should be glad if we could get 
rid of the whole moral phraseology 
which I think has tended to distort 
the law. In fact even in the domain 
of morals I think that it would be a 
gain, at least for the educated, to get 
rid of the word and notion sin.” 

Reporting a conversation with a 
lady about the New Testament he 
wrote, “I replied that I didn’t be- 
lieve the economic opinion there in- 
timated and that to love your neigh- 
bor as myself did not seem to me the 
true or at least the necessary founda- 
tion for a noble life.” Elsewhere he 
wrote, “The law talks about rights 
and duties, and malice, and intent, 
and negligence, and so forth, and 
nothing is easier, or, I may say, more 
common in legal reasoning, than to 
take these words in their moral sense, 
at some stage of the argument, and so 
to drop into fallacy.” Certainly there 
is some wisdom in his caution here, 
but, related to other comments of 
his on morals, it is significant of his 
point of view. 

And Holmes is certainly consistent 
in applying his philosophy of law, 
his view of man and the cosmos, to 
the perennial problem of man and 
the state or man versus the state. “I 
don’t believe that it is an absolute 
principle or even a human ultimate 
that man always is an end in himself, 
that his dignity must be respected, 
etc.” “I am so skeptical as to our 
knowledge about the goodness or 
badness of laws that I have no practi- 
cal criticism except what the crowd 
wants.” 


A Denial of 
Inalienable Rights 


Is not this letting the cat out of 
the bag? Is not this the very denial 
of any doctrines of inalienable rights? 
Is not this the enthronement of King 
Mob? Is this not utter abasement 
at the feet of multitudinous modern 
Caesar and the burning of incense at 
its collective image? For surely this 
is, Hobbes and his Leviathan come 
to life. 

Hobbes had acted as secretary to 
Bacon, champion of the absolutist 
pretensions of his master, James I. 
Somewhat a precursor of the be- 
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haviorists he argued that the emo- 
tions spring from appetite and aver- 
sion and in terms of these all judg- 
ments are made. For him Leviathan, 
the State, was ‘‘a moral god”. It was 
possessed of the right to will for all 
and therefore no minority or indi- 
vidual had any rights as against the 
State. Law was simply the sovereign’s 
will. It was a command every sub- 
ject was bound to obey and from 
which there could be no appeal even 
to any principles of ethics or of moral 
law or of any kind of law of nature. 
Hobbes therefore directly challenged 
Coke and the champions of the com- 
mon law and churchmen such as 
John of Salisbury and Stephen Lang- 
ton, who led in wresting Magna Carta 


‘from King John. For these men in- 


sisted upon a government of laws and 
not of men and upon a higher law to 
which even the king was subject. The 
doctrines of Hobbes, materialist be- 
haviorist like Holmes, were flagrantly 
contradictory to those ideas of Greek 
and Roman philosophy, of natural 
and canon law, of Judaeo-Christian 
beliefs in the spiritual reality of man 
that reached their high fruition in 
the Declaration, the Constitution and 
the Bill of Rights. Hobbes was cham- 
pion of the totalitarian state. It is 
significant that Holmes was reading 
Leviathan when called into service in 
the Civil War and that he resumed 
its reading when he came back to the 
law. For in essence, in inescapable 
conclusion though not specifically 
avowed or perhaps admitted, Holmes 
was directly in the tradition of Hob- 
bes. Spiritually they were brothers. 
And we should not be prevented 
from seeing their indentity because 
we may have loved the justice or 
because of kindly association of 
ideas with his father, with Lowell 
and Emerson and Longfellow and 
Thoreau and the flowering of New 
England. 

True, Holmes would have tinc- 
tured or softened his absolutism by 
pointing to its humanitarian pur- 
poses. The absolutist state’s sover- 
eign power was not of course to be 
boldly used for the sole delectation 
of a Nero or a Hitler or even of a 
ruthless party such as the Fuehrer’s. 


But the assumed beneficent and 
beneficial results of the exercise of 
such power, or the gentility of. its 
exercise should not disguise the iron 
fist of absolute power wielded with- 
out possibility of external restraint 
because of any protest of impotent 
individuals or minorities. Of course, 
if the dominant majority or an or- 
ganized and vocal minority posing as 
a majority had the power, they might 
profess and perhaps believe that they 
were using it for the good of all or 
even of the coerced individual or 
minority. For even individual auto- 
crats have professed or believed in 
a loving paternalism. But the fact 
of power, the abuse of power, the 
denial of individual and minority 
rights, the affront to the dignity of 
man, the denial of what we have 
called inalienable rights remains. 


And even if the absolutist major- 
ity really and conscientiously tries to 
use its power for the good of all, the 
question remains, what are the stand- 
ards of the majority? How do they 
know what is good for all? And so 
we come full circle back to the initial 
question, How can you tell what is 
“good” for man unless you know 
what he is for? Or, putting it an- 
other way, will not your sincere and 
altruistic determination of what is 
“good” for the men you rule be ines- 
capably determined by your opinion 
as to what their destiny is, what they 
are for? 


Holmes the Totalitarian 


This of course brings us smack up 
against the close relationship between 
the philosophy of a supreme court 
judge and his answer to questions 
of constitutional right. Of course, 


Holmes was conscientious. Of course, ° 


he was too conscious of his judicial 
oath, of the technique of the law and 
the place of the judiciary in the 
American scheme to cut loose from 
all moorings of restraint and set out 
on boundless seas of judicially bind- 
ing decision representative of his own 
personal philosophy in the hope that 
other craft would follow. Judicial 
Propriety would have restrained him 
were he not too much the skeptic to 
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be a crusader rushing into the arena 
of controversy to crush opposing 
ideas with his battle axe. 


What Is Life? 
—What Is Liberty? 


But we pose the contrast between 
Justice Absolute who believes a man 
is a son of God with a life and liberty 
divinely granted, not derived from 
the state, but antecedent to it, and 
Mr. Justice Materialist who views 
him as a grain of sand or a rat, the 
subject of whatsoever rule those in 
control of politically organized so- 
ciety conceive to be for his good. Will 
not the views of both these justices 
inevitably tend towards opposite 
poles of bias and result in different 
answers to the questions: What is 
life? What is liberty? When is proc- 


_ ess due? Will not their philosophy, 


however they may attempt to escape 
its influence, bear for example on 
their answer to such questions as the 
constitutionality of euthanasia or of 
enforced sterilization or parents’ con- 
trol of their own children? 


Law Must Be Reasonably 
Adapted to Public Purpose 


Che dilemma of the due process 
clause as a rule of substantive law 
lies in the fact that out of deference 
to the legislative department the 
courts say that with the wisdom or 
folly of the legislation under scrutiny 
they have no concern, But the service 
they pay to this doctrine is in many 
cases only of the lips. For judicial 
appraisal, shut out at the door, of- 
ten comes in through the window by 
means of the word “reasonably”. A 
law is a valid exercise of the police 
power if it is reasonably in further- 
ance of the public health, safety or 
welfare. But it must not be arbitrary; 


it must be reasonably adapted to the 
public purpose. But how can the 
courts tell whether it is arbitrary un- 
less they consider the legitimacy of 
its purpose and its appropriateness 
thereto? And so their judicial notice 
is helped by briefs and arguments 
on the facts to show the need and ap- 
propriateness and therefore the “rea- 
sonableness” of the law in question. 

In the period after the Civil War 
judicial discard of much legislation, 
especially laws regulating corpora- 
tions, as violating the-due process 
clause, aroused the ire of liberals. 
One suggested remedy was a reversal 
of the rule that a corporation is a 
person. Holmes found another. He 
would leave to state legislatures, for 
example, an almost untrammelled 
discretion.’ If there was any conceiv- 
ably reasonable basis for the law, it 
should stand. This permission for 
legislative experiment was in line 
with his pragmatism, his sympathy 
with and admiration of the methods 
of experimental science. And his 
philosophy would offer little if any 
check to experiments with human be- 
ings as legislative guinea pigs. 


Does Pragmatism Work? 


For the pragmatism and utilitari- 
anism of Holmes or others give no 
ultimate answers; they merely post- 
pone them. Pragmatism asks the 
question, Does it work? But it does 
not answer the question, What should 
it work towards or for? So also utilitar- 
ianism produces assent to the propo- 
sition that society’s object should 
be the greatest good of the greatest 
number. But aside from probable 
agreement that certain things sach as 
material possessions, comfortable sur- 
roundings, safety of life and limb are 
“good”, it does not tell us what is 
“good” in totality. So it must be ad- 
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mitted that the fact that Holmes had 
pragmatic tests and utilitarian or hu- 
manitarian ends does not give escape 
from the implications of his absolut- 
ist philosophy. Nor will these protect 
America from totalitarianism if this 
philosophy dominates American life. 


Conclusion 


And here we must be alert against 
an insidious absolutist approach. If 
totalitarianism comes to America it 
will not come with saluting. “heil- 
ing”, marching uniformed men. It 
will not give warning of its advance 
by blaring bands and flaunted ban- 
ners. It will come rather like the thief 
at night or the pestilence that slayeth 
at noonday. It will overturn barriers 
of restraint by a process as silent and 
invisible and therefore perhaps as 
unnoticed as the erosion that destroys 
a rock. It will come through domi- 
nance in the judiciary of men who 
have accepted a philosophy of law 
that has its roots in Hobbes and its 
fruition in implications from the phi- 
losophy of Holmes. 

The son of the genial autocrat of 
the breakfast table, answering Lin- 
coln’s call, was wounded at Ball’s 
Bluff, Antietam and Fredericksburg. 
He loved his country dearly. He was 
champion of liberty of mind and 
speech and press. Buthis basic prin- 
ciples lead straight to the abasement 
of man before the absolutist state and 
the enthronement of a legal autocrat 
—whether individual, minority or 
majority—a legal autocrat who may 
perhaps be genial as Holmes, benevo- 
lently paternalistic, perhaps grim and 
brutal as any Nazi or Japanese totali-* 
tarian, but none the less an autocrat 
in lineal succession from Caesar Au- 
gustus and Nero through Hobbes and 
Austin and Mr. Justice Holmes. 
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Pass the Morse Resolution Now 


Unless the Senate of the United States adopts promptly 
the Morse Resolution (S. Res. 160) or some equivalent, 
this country will soon be in a position which seems to 
us anomalous, as to the United Nations and the 
International Court of Justice. 

The Charter of the United Nations has been 
ratified by more than the required number of States 
and has become effective through the deposit of suf- 
ficient ratifications with the National Archives Com- 
mission in Washington. Meanwhile, as a member rep- 
resented in the Preparatory Commission, the United 
States is taking part in the steps to bring into effective 
being the International Court of Justice. Nominations 
have been called for and are in progress. Early in Janu- 
ary, the votes of the United States will doubtless be cast 
in favor of nominees for membership in the Court, the 
judges of which will be elected jointly by the General 
Assembly and the Security Council, in each of which 
‘ the United States will be represented. 

Nevertheless, the United States has filed no Declara- 
tion, under Article 36 of the Statute of the Court, to 
submit itself to the obligatory jurisdiction of that 
tribunal. The United States and the Soviet Union will 
soon be virtually alone, among the United Nations, 
in taking part in establishing the Court and electing 
its judges, without having submitted themselves to the 
jurisdiction of the Court. 

As in 1921 and ever since, the United States, whose 
lawyers have ever been in the forefront in the advocacy 
of international adjudication, is dilatory and holds 
aloof from accepting the jurisdiction of the World 
Court over legal disputes between Nations. This 
country never filed a Declaration submitting itself to 
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the jurisdiction of the Permanent Court of Interna- 
tional Justice under its Statute. It remains to be seen 
if a similar course of delay will take place as to the 
International Court of Justice. 

Reports have indicated that the permanent seat of 
the United Nations may be in the United States, and 
that the Secretary-General of the new organization may 
be a citizen of the United States. Our ratification of 
the Charter was prompt and by a decisive vote. Ameri- 
can public opinion strongly supports the Charter and 
the Court. 

A bewildered, anxious world needs mightily the 
earliest possible establishment and functioning of the 
impartial, law-governed Court, with full authority as 
to all member Nations. As Senator Morse said: “The 
hour is historic, the obligation sacred, the challenge 
great.”” Americans will have only themselves to blame 
if the new international organization bogs down be- 
cause their own country fails to meet the acid test of 
prompt adherence to one of the basic institutions of 
the United Nations. It remains to be seen how long 
this country will continue to take part in the setting up 
of the Court and the selection of the judges, without 
itself accepting the basic jurisdiction of the Court. 


Immortal Legal Biography 


This is the centennial year of Lord John Campbell's 
Lives of the Chancellors of England, the memorable 
series of biographies which were first published in 
December of 1845. Their charm and timeless interest 
for students of the history of the law have not waned 
with the tumultuous years. Today they are outstanding 
in the classic literature of our profession. 

In commemoration of the centenary, the JOURNAL 
publishes, in this issue, a most readable review of the 
Lives, written for us by Douglas H. Gordon, of the Bal- 
timore Bar. Isaac Lobe Straus, life-long legal scholar as 
well as doughty practitioner, contributes a significant 
preface. 

In these days when many institutions and traditions 
of the law are challenged and denied permanence, it 
is reassuring to turn back to so hearty a chronicle of the 
long struggle to establish justice and certainty and 
lessen the authority of discretion and caprice as to the 
rights of persons and property, even as against rulers 
and governments. In the British faith as well as our 
own, certain instincts of fair play and regard for human 
rights emerge perennially as the substance of things to 
which men of all parties are fundamentally devoted. 

To read again these vivid and very human Lives is 
to regain the perspective of centuries of struggle for 
law and liberty. Mr. Gordon’s centenary review, with 
its apt selections of incidents and epigrams, may interest 
many more of our readers in availing themselves of 
that delightful privilege. 
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The Evolution in Soviet Jurisprudence 


We feel that we are rendering a substantial service to 
our readers and to an informed public opinion in the 
United States, in publishing in this issue Charles 
Prince’s factual analysis of ““The Evolution and Crisis 
in Soviet Jurisprudence.” 

Mr. Prince is the expert on Russian affairs for the 
United States Chamber of Commerce. His writings on 
the law and policy of the Soviet Union have been 
authoritative and dispassionate, but penetrating. He 
has shown himself to be in no way biased as a com- 
mentator on Russian law and policy. His reviews for 
the JouRNAL of the books by Professors Trainin (July 
issue, pages 366-368) and Dallin (October issue, pages 
527-529) have contributed to a fair understanding of 
the Russian tenets. 

His present exposition is revealing indeed. With it 
as background, the reasons for many developments in 
Teheran, San Francisco, Yalta, and London, as well as 
on the labor front in our own country, come into clear 
focus. In order to get along amicably with the Soviet 
Union in the present-day world, or even to combat 
intelligently the philosophies of a paramount state, 
lawyers need to understand the underlying concepts of 
the Soviet creed. Without passing judgment on his 
particular conclusions, the JouRNAL is pleased to be 
able to bring to its readers Mr. Prince’s keen analysis 
of one of the most important phenomena of our times. 


The Seat of The United Nations 


Word comes that the Executive Committee of the United 
Nations Preparatory Commission, meeting in London, 
has voted that the permanent seat of the United Nations 
shall be established in what is now territory of the 
United States. 

This action was not taken upon the initiative or 
solicitation of the United States or Canada. Those two 
countries abstained from voting. Great Britain, France 
and The Netherlands favored a return to the com- 
modious quarters of the League of Nations in Geneva, 
Switzerland. The Soviet Union and China were active 
champions of a site on the North American Continent. 

With full realization of the vast responsibilities as 
well as honor which this selection would bring, we 
believe that the interest and devotion of the lawyers and 
people of North America to the success of the United 
Nations are such that the new organization would be 
most heartily welcomed to our shores and soil, if the 
final decision is for a North American site. 

San Francisco and its environs proved a most suit- 
able and agreeable meeting place for the great Con- 
ference which fashioned the Charter of the organization 
and the Statute of the Court of International Justice. 
The delegates and their advisers found that they were 
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meeting in an internationally-minded community whose 
people were friendly and enthusiastic, and were of a 
pioneering spirit, but were engaging in no intrigues, had 
no background of power politics, and brought no axes to 
grind. With all that has happened since the Conference 
adjourned, there is a great compliment to San Francisco, 
to California, and to the United States, in the eagerness 
of many of the United Nations to return and establish 
their seat permanently in the agreeable atmosphere which 
enab!ed if not produced the Charter of the Golden Gate. 

In the deepest sense, however, the animating purpose 
goes deeper than an effort to recapture the mood and 
high purposes of the gathering in San Francisco last 
April through June. The vote was for taking the new 
organization out of the rivalries and suspicions which 
beset the Continent of Europe, taking it away from the 
orbit of the ready march of armies and the rush of 
planes—literally a vote “for a new start in a new 
atmosphere.” 

San Francisco and California have offered a welcome 
and ample facilities and have a strong priority of claim, 
if the choice made in the Preparatory Commission is 
confirmed. Canada has proffered Vancouver Island, 
along the shores of British Columbia, as a large unitary 
tract which would not be a part of a mainland belonging 
to any country. Several votes in the Commission, not- 
ably that of Brazil, favor a site on the Eastern shores of 
the United States. Philadelphia and Boston make strong 
claims for their environs, because of accessibility and 
historical significance to lovers of liberty. The pos- 
sibility that the final choice will be in the East is by no 
means foreclosed at this writing, with return to Geneva 
still urged by some influential states. 

Whatever may be the outcome upon full considera- 
tion, American lawyers will joig in attesting the signal 
recognition which the action thus far taken has given to 
the unselfish role which the United States is playing in 
international affairs. Six months or a year ago, hardly 
anyone would have suggested that the permanent seat of 
the prospective organization should or could be located 
in the territory of any of the Principal Powers. The 
significance of the preference for a site outside Europe, 
probably on the shores of the Pacific, reflects the epoch- 
making changes which the war has wrought in world 
thinking and leadership. 

The choice of the United States as permanent seat 
of the organization will not bring the World Court here 
presently, if at all. The Statute of the Court provides 
(Article 22) that “The seat of the Court shall be estab- 
lished at The Hague.” Canadian and American law- 
yers felt that a victory was won when the Conference 
decided to keep the Court at The Hague, against the 
pressures for its removal to Geneva. The amendment 
of the Statute in this respect might not be easy. How- 
ever, the Statute provides also that “This shall not 
prevent the Court from sitting and exercising its func- 
tions elsewhere whenever the Court considers it ad- 
visable.” It may well be that from time to time Ameri- 
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cans will have opportunity of beholding the august 
Court in session in their own land, albeit The Hague 
is its permanent seat. 

The permanent seat of the United Nations should 
of course be placed in whatever location will serve best 
its functioning and probable success. The United States 
will welcome the new organization hospitably, but 
would not urge the selection of a site here, unless upon 
full consideration that appears to be clearly the best thing 
to do. The adequate establishment of the seat, within a 
substantial area to be subject to no political control 
except that of the United Nations, presents many prob- 
lems and is in itself a considerable undertaking. The 
lawyers of America will gladly cooperate and help in 
whatever ways they can. 


This Bill Should Pass 


The Committee on the Judiciary in the National House 
of Representatives approved unanimously on October 9 
the Hobbes-Wagner bill (H. R. 2181; S. 920) to in- 
crease the salaries of virtually all federal judges to the 
extent of $5,000 a year, “to take effect on the termina- 
tion of the Stabilization Act of 1942.” 

Under the Chairmanship of Judge Hatton W. Sum- 
ners, of Texas, this Committee has long been staunchly 
devoted to improving the federal judicial system. This 
proposal of more adequate salaries for all incumbents 
of federal judicial office is in accord with the Com- 
mittee’s characteristic solicitude. 

The present salaries, established more than eight- 
een years ago, range from $10,000 for District Judges 
and members of the Customs Court to $20,500 for 
the Chief Justice of the Supreme Court. The reasons 
why an increase in salary is urgently advisable, under 
recent costs of living, have been many times pointed out 
by the American Bar Association. To attract and hold 
lawyers of adequate experience and capacity, and to 
enable them to maintain themselves and their families 
according to compatible standards and educate their 
children, present salaries of the judges have become 
insufficient. 

As the Association’s Committee on Judicial Salaries 
has repeatedly demonstrated, the inadequacy of the pay 
of judges is even more aggravated in the courts of many 


of our states. If the Congress takes the lead in sustain- 
ing the unanimous action of the House Committee on 
the Judiciary, the precedent may add weight to the 
proposals of the bar associations for a like measure of 
justice for state judges. 


The Individual or the State? 


At the time when the distinguished lawyer who is 
President of the Republic of Chile is in’ the United 
States on a mission of good will, the President of the 
American Bar Association is in Santiago, Chile, to ad- 
dress the first plenary session of the Inter-American 
Bar Association. 

The JourNAv publishes in this issue the full text 
of President David A. Simmons’ forthright address on 
“The Distribution of Power in Government.” It states 
clearly the elements of a republican form of govern- 
ment, the essentials of individual freedom in a democ- 
racy. Although delivered in one of the most stable of the 
Latin-American’ republics, it contains a timely and most 
wholesome message for all of the America’s, including 
the speaker’s own country. The Argentine is not the 
only Nation in this hemisphere in which the ascendancy 
of governmental powers over individual rights is advo- 
cated and takes root in menacing forms. 

It has been heartening to hear the reports, by Presi- 
dent Juan Antonio Rios, of Chile, from his recent tour 
of the west coast countries of South America, as to the 
evidences of general progress in strengthening repub- 
lican government and the institutions of freedom. Con- 
cerning the totalitarian supremacy in the government 
of his neighbor, Argentina, this gifted lawyer summed 
up the enduring principles in a striking sentence. “Gov- 
ernments of force are transitory by their very nature,” 
said President Rios, “since the human being, and espe- 
cially the civilized man, resists being oppressed by the 
sword or any arbitrary power not in accordance with 
the law.” 

Thus he voiced in the United States the same chal- 
lenge which is the keynote of President Simmons’ ad- 
dress in Chile. The lawyers of all the Americas may 
best be alertly on guard, in their own countries, to see to 
it that human beings are not oppressed or denied justice 
“by any arbitrary power not in accordance with the law.” 
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Review of Recent Supreme Court Decisions 


Natural Gas Act — Jurisdiction of Fed- 
eral Power Commission — Separate 
Valuation of Regulable and Non- 
Regulable Properties not Required— 
Jurisdiction to Review Orders 

Colorado Interstate Gas Co. v. Fed- 
eral Power Commission, et al., and 
Canadian Lines Gas Co. v. Same, et 
al., Panhandle Eastern Pipe Line et 
al., v. Same, et al., Colorado-Wyoming 
Gas Co. v. Same, et al., 89 L. ed. Adv. 
Ops. 807, 836 and 831; 65 Sup. Ct. 
Rep. 829, 1020, 821 and 850; U. S. 
Law Week 4307. (Nos. 379 and 380, 
296, and 575, decided April 2, 1945) . 

Questions are raised in these cases 
as to the scope of the powers of the 
Federal Power Commission under 
the Natural Gas Act of 1938 and the 
method of rate fixing used by the 
Commission. 

In Nos. 379 and 380 the Commis- 
sion after investigation and hearing 
ordered a reduction in the wholesale 
rates of the companies, the reduction 
to be by specified amounts per year. 
The Circuit Court of Appeals af- 
firmed the rate reduction orders. On 
certiorari the Supreme Court affirmed. 
Mr. Justice Doucras delivered the 
opinion of the Court. 

Canadian and Colorado Inter- 
state grew out of an agreement 
between Southwestern Development 
Co., Standard Oil Co. (N. J.) and 
Cities Service Co., made in 1927 for 
the purpose of bringing natural gas 
from the Panhandle field in Texas to 
Colorado markets, including Denver 
and Pueblo. Southwestern agreed to 


transfer, through a wholly owned, 





* Assisted by James L. Homire. The opin- 
ions in cases involving labor law are re- 
viewed by E. J. Dimock, member of the 
Board of Editors. 


by Edgar Bronson Tolman* , 





subsidiary, gas 
leaseholds and 
producing prop- 
erties to a new 
subsidiary (Cana- 
dian) to be organ- 
ized for that pur- 
pose. Standard 
agreed to form 
Colorado Inter- 
state and to fi- 
nance its construc- 
tion of pipeline 
facilities to con- 
nect with Cana- 
dian’s and to 





At the session of October 8 the Court an- 
nounced its allowance and denial of petitions for 
certiorari and for rehearing. Of the petitions for 
certiorari, forty were granted and one hundred 
eighty-two denied. Of the petitions for rehearing, 
all were denied including the petition for rehear- 
ing in the Associated Press case. Thereupon the 
call of the docket and the oral argument of cases 
began and continued until October 15, at which 
time the Court took the usual two weeks recess to 
consider and write opinions in the cases argued. 








transport gas from 

the Panhandle field to the Colorado 
markets. Gas was to be sold to Inter- 
state by Canadian at cost, as defined 
by the contract, for at least twenty 
years from 1928. These arrangements 
were put into effect. 

Canadian produces from its own 
properties all the gas it sells, owns 
scme 300,000 acres of gas leaseholds 
and has a gathering system of 144 
miles of pipe. It owns and operates 
a transmission line. Though it sells 
some gas along its transmission line 
in Texas, most of its gas is sold at 
Clayton, New Mexico, to Colorado 
Interstate whose line extends to Den- 
ver. Colorado Interstate sells gas to 
various distributing companies and 
some from its pipeline direct to in- 
dustrial customers for their own use. 
The pipeline thus serves three differ- 
ent uses: (a) intrastate transporta- 
tion and sale in Texas; (b) interstate 
transportation and sale to industrial 
customers; and (c) interstate trans- 
portation to distributing companies 
for resale. 

Not all of these activities are sub- 
ject to the Commission's jurisdiction, 


for the Act, § 1(b), provides that: The 
provisions of this chapter shall apply 
to “the transportation of natural gas 
in interstate commerce, to the sale in 
interstate commerce of natural gas 
for resale for ultimate public con- 
sumption . .. , and to natural-gas 
companies engaged in such transpor- 
tation or sale, . . .” The controversy 
revolves largely around the interpre- 
tation of this provision. 

Questions raised by the companies 
relate to the failure of the Commis- 
sion (1) to separate the physical 
property used in common in the in- 
terstate and intrastate business; (2) to 
separate that used in common in the 
sales of gas to industrial customers 
and in sales of gas for resale; and 
(3) to separate the property used ex- 
clusively in intrastate business or 
exclusively for industrial sales. The 
Commission noted that the com- 
panies had made no breakdown of 
operations between jurisdictional and 
nonjurisdictional operations, and con- 
cluded that an allocation of costs 
would accomplish as much as an al- 
location of physical properties, and 
be the most practical and business- 
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like. It adopted a so-called “demand 
and commodity” method for allocat- 
ing costs, and divided them into three 
classes—volumetric, capacity and dis- 
tribution. The opinion describes the 
various items of costs allocated under 
these three headings. The purpose of 
the allocation was to distribute to 
each class of the business its fair 
share of the costs, the gross revenues 
from each class being known. The 
rate reductions ordered did not in- 
clude any excess revenues over costs 
from the unregulated business, but 
were measured solely by the excess 
revenues over costs in the regu- 
lated business. 

This method is sustained over 
various objections of the companies, 
which urged first that a segregation 
of the physical property is necessary 
so that payment for the use of that 
property which is devoted to the pub- 
lic service may be determined. They 
sought support in the Minnesota 
Rate cases, 230 U. S. 352, and Smith 
v. Illinois Bell Telephone Co., 282 
U. S. 133. This contention is re- 
jected, because Congress did not 
write the formula of those cases into 
the Natural Gas Act. It is empha- 
sized that “rate-making is essentially 
a legislative function” and although 
judicial review is provided for, “that 
review is limited to keeping the Com- 
mission within the bounds which 
Congress has created. When Congress, 
as here, fails to provide a formula 
for the Commission to follow the 
courts are not warranted in rejecting 
the one which the Commission em- 
ploys unless it plainly contravenes 
the statutory scheme of regulation.” 
Segregation of properties is not re- 
quired by the Act, but “is merely a 
step in the determination of costs 
properly allocable to the various 
classes of services rendered by a utili- 
ty.” Pointing out that the allocation 
of costs cannot be an exact science, 
and observing that it is easier to re- 
ject a formula as misleading than to 
find one that is adequate, Mr. Justice 
Douctas adds: “Under this Act the 
appropriateness of the formula em- 
ployed by the Commission in a given 
case raises questions of fact not of 
law.” 
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An important question in the 
case involved the status of producing 
and gathering facilities, in view of 
the provision in § 1 (b) that the pro- 
visions of the Act “shall not apply 
... to the production or gathering of 
natural gas.” The Commission de- 
termined a rate base which included 
Canadian’s production and gathering 
properties, and limited the rate of re- 
turn to 614% of the rate base so com- 
puted. It also made an allowance for 
working capital for Canadian and for 
its operating expenses including the 
cost of the producing and gathering 
operations. This the Court sustains, 
on the basis of its decision in Federal 
Power Commission v. Hope Natural 
Gas Co., 320 U. S. 591. 

Attack was made also on the Com- 
mission’s use of original cost as the 
best and only reliable evidence of 
property values, notwithstanding evi- 
dence offered to prove that the gas 
leaseholds have a much higher pres- 
ent market value. This contention 
is also rejected, and the Court de- 
clines to depart from its ruling in 
the Hope case. 

The Cnier Justice delivered a 
dissenting opinion in No. 380, in 
which Mr. Justice Roserts, Mr. Jus- 
tice Reep and Mr. Justice FRANK- 
FURTER concurred. In this dissent the 
position is taken that the Commis- 
sion exceeded its statutory jurisdic- 
tion when it included Canadian’s 
production and gathering facilities 
in the rate base in fixing the rates in 
question. The dissent also supports 
the view that this question of juris- 
diction was not raised or decided in 
the Hope case. 

Mr. Justice JACKSON concurred in 
the judgment upholding the Com- 
mission’s orders, because he felt that 
the Court could not rule otherwise, 
consistently with the principles of the 
Hope case. He had dissented in the 
Hope case and stated that he adhered 
to that dissent, but accepts the deci- 
sion there as the law of the Court, 
since no majority of the Court is 
ready to reconsider it. 

No. 575, Colorado-Wyoming Gas 
Co. v. Federal Power Commission, et 
al., is a companion case to Nos. 379 
and 380, involving questions similar 


to those raised in the latter cases. In 
addition there was presented a ques. 
tion whether the utility company 
here is subject to regulation under 
the Act, since its lines lie wholly in 
Colorado, though they connect with 
the lines of Colorado Interstate, and 
the gas moves through them to var. 
ious city gates in Colorado, for re. 
sale. The company’s contention in 
this behalf is rejected, since. the gas 
purchased moves across state lines 
to local distributing companies. Since 
the company is engaged in “the trans- 
portation of natural gas in interstate 
commerce” to those Colorado towns 
within the meaning of § 1 (b), its 
wholesale sales in Colorado are also 
sales “in interstate commerce of nat- 
ural gas for resale for ultimate pub- 
lic consumption” as those words are 
used in § 1(b). “That commerce 
does not end until the gas enters the 
service pipes of the distributing 
companies.” 

The judgment was reversed, how- 
ever, because the Court considered 
the findings inadequate to enable it 
to review the validity of that part of 
the rate order which ordered a reduc 
tion of $21,000, independent of a re 
duction of $98,000 charged this com- 
pany by Colorado Interstate. 

The Curer Justice, Mr. Justice 
Roserts, Mr. Justice REED and Mr. 
Justice FRANKFURTER agreed to the 
result, but thought that the remand 
should also require a separate allo 
cation of investment and operating 
cost between the regulable and non- 
regulable properties. 

Panhandle Eastern Pipe Line 
Company, et al. v. Federal Power 
Commission, No. 296, also raised 
questions under the Natural Gas 
Act. The first related to jurisdiction 
over review of orders of the Federal 
Power Commission. The Act, § 19 
(b), confers jurisdiction to review an 
order of the Commission in the Cir- 
cuit Court of Appeals “for any circuit 
wherein the natural gas company to 
which the order relates is located or 
has its principal place of business, or 
in the United States Court of Appeals 
for the District of Columbia. . . ” 
The petition for review stated that 
the Company's principal place of 
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business was in Kansas City, Mis- 
souri. Not until after the order was 
afirmed was this challenged, by mo- 
tion of the City of Cleveland for 
leave to intervene and challenge the 
jurisdiction on the ground that the 
petitioner’s principal place of busi- 
ness was not in the Eighth Circuit. 

This argument the Court rejects. 
Mr. Justice Doucias delivered the 
opinion of the Court. He points out 
that this “goes to venue not io juris- 
diction,” and that the objection was 
made too late. 

Other objections to the order are 
discussed in detail in the opinion. 
They are rejected partly on their 
merits and on the authority of the 
Canadian River case, and partly be- 
cause, if meritorious, they were not 
raised before the Commission by pe- 
tition for rehearing before review 
was sought in the Circuit Court of 
Appeals, as required by § 19 (b) of 
the Act. 

The cases were argued by Mr. 
William A. Dougherty, Mr. John P. 
Akalt, Mr. Charles H. Keffer, Mr. 
John S. L. Yost and Mr. Ira Lloyd 
Letts for the utility companies, and 
by Mr. Chester T. Lane and Mr. 
Charles V. Shannon for the Federal 
Power Commission. 


Wagner Act—Validity of Hearing by 
NLRB on Question of Certification 
Where Held After Election 


Inland Empire District Council v. 
Millis, 89 L. ed. Adv. Ops. 1233; 65 
Sup. Ct. Rep. 1316; U. S. Law Week 
4479. (No. 613, argued February 26 
and 27, decided June 11, 1945.) 

Inland Empire District Council, 
and others affiliated with the A. F. of 
L., asserted the right to review, by 
this independent suit, a certification 
by the NLRB of a union, affiliated 
with the C.I.0., as sole bargaining 
representative of a lumber company. 
They sought in the District Court in- 
junctive relief requiring respondents, 
members of the Board, to vacate the 
order of certification or, in the alter- 
native, a declaratory judgment that 
the order was invalid. 

The District Court declined to 
dismiss the suit upon respondent's 
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motion alleging, among other 
grounds, that the court was without 
jurisdiction of the subject matter. 
The Court of Appeals reversed the 
judgment, one judge dissenting. On 
certiorari the Supreme Court af- 
firmed. 

Mr. Justice RuTLEDGE delivered 
the opinion of the Court. He states 
that under the language of American 
Federation of Labor v. National La- 
bor Relations Board, 312 U.S. at 412, 
it would be inappropriate, in the 
absence of showing of unlawful 
action by the Board and resulting 
injury, to determine the question of 
reviewability by independent suit. 
He accordingly considers the ques- 
tion whether such showing has been 
made and, upon his conclusion that 
the Board has departed neither from 
statutory requirements nor from 
those of due process of law, it is 
directed that the judgment of dis- 
missal be affirmed. 


The A. F. of L. had a “master 
contract” with the company covering 
its operations at several locations. 
Local unions affiliated with the 
C.1.O. filed petitions with the Board 
seeking certification respectively as 
the bargaining representatives at 
separate locations. After hearings the 
petition was dismissed on the ground 
that separate plant units were in- 
appropriate. The C.1.O. thereupon 
petitioned for certification on a 
company-wide basis. On motion of 
the C.I.O. the Board vacated the 
earlier decision, reopened the origi- 
nal proceedings, treated the C.I.0.’s 
petition for company-wide certifica- 
tion as an amendment to its original 
petitions, and regarded the record in 
the earlier proceedings as part of the 
record in the later ones. Over objec- 
tion of the A. F. of L. and without 
the taking of further evidence, the 
Board directed that a company-wide 
election be held. This resulted in a 
majority for the C. I.O. The Board, 
thereupon, on the A. F. of L.’s mo- 
tion, granted a further hearing in 
February, 1944. Mr. Justice Rut- 
LEDGE states: “No complaint is made 
concerning the scope of this hearing 
or the manner in which it was con- 
ducted, except as to its timing in 


relation to the election.” After the 
hearing the Board certified the 
C.1.0., and petitioners, affliated 
with the A. F. of L., instituted the 
present suit. 

Section 9 (c) of the National La- 
bor Relations (Wagner) Act pro- 
vides that in an investigation pre- 
liminary to certification of represen- 
tatives of employees “the Board 
shall provide for an appropriate 
hearing upon due notice . . . and 
may take a secret ballot of employees, 
or utilize any other suitable method 
to ascertain such representatives.” 

The A. F. of L. attacked the pro- 
ceedings which resulted in the elec- 
tion but its principal contention 
was that stated by Mr. Justice 
RuTLepGE as follows: “Upon this 
history petitioners say they have 
been denied the ‘appropriate hear- 
ing’ Section 9 (c) requires. They 
insist that the hearing, to be ‘appro- 
priate,’ must precede the election.” 

In rejecting this contention, Mr, 
Justice RUTLEDGE pointed out: “It 
hardly can be taken, in view of all 
these considerations, that Congress 
intended a hearing which it made 
mandatory ‘in any such investigation’ 
always to precede an election which 
it made discretionary for all and 
which, in the committee reports, it 
specifically denominated as only a 
method for making a preliminary 
determination of fact. That charac- 
terization was not beyond congres- 
sional authority to make and is 
wholly consistent with the discre- 
tionary status the section gives that 
mode of determination.” 

The Court answered the A. F. 
of L.’s assertion that the Board had 
departed from its own rules in fail- 
ing to accord a hearing prior to the 
election with the statement: “Wheth- 
er or not the hearings provided 
before the election were adequate to 
comply with the regulations, the 
procedure upon rehearing afterward 
was adequate to perform its intended 
function of affording full oppor- 
tunity for correcting any defect 
which may have existed in the pre- 
vious stages of hearing.” 

The objection that due process 
had not been accorded was met with 
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the quotation from Opp Cotton 
Mills v. Administrator, 312 U. S. 
126, 152, 153: “The demands of due 
process do not require a hearing, at 
the initial stage or at any particular 
point or at more than one point in 
an administrative proceeding so long 
as the requisite hearing is held be- 
fore the final order becomes ef- 
fective.” 

Mr. Justice Roserts dissented. 

The case was argued by Mr. 
George E. Flood for Inland Empire 
District Council, and by Mr. Alvin J. 
Rockwell for Millis. 


Fair Labor Standards Act—Piece- 
work Pay as Overtime Compen- 
sation 

Walling v. Youngerman- Reynolds 
Hardwood Co., 89 L. ed. Adv. Ops. 
1213; 65 Sup. Ct. Rep. 1242; U. S. 
Law Week 4461. (No 955, argued 
May 1, decided June 4, 1945). 

The Administrator of the Wage 
and .Hour Division of the Depart- 
ment of Labor brought suit to enjoin 
alleged violations of the overtime 
and record-keeping provisions of the 
Fair Labor Standards Act. One day 
before the trial began defendant em- 
ployer entered into new agreements 
with the employees. The District 
Court dismissed the complaint, find- 
ing no intent to violate the Act in 
the past or to resume the abandoned 
method in the future. The Circuit 
Court of Appeals affirmed. The Su- 
preme Court held that the new meth- 
od violated the Act, and reversed the 
judgment. 

The new method fixed basic pay 
at 35 cents per hour for forty hours 
with the provision that for time over 
forty hours each week “the pay shall 
not be less than one and one-half 
times” the basic pay with a guaranty 
that the employee should receive “80 
cents per thousand board feet of 
lumber for flat stacking and 70 cents 
per thousand board feet of lumber 
ricked.” On the basis of the expe- 
rience of labor performed and hours 
worked during the preceding six 
months the new method would have 
yielded on the average 59 cents an 
hour for all hours worked including 
those in excess of the maximum of 
40 hours per week after which pay- 
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ment of time and a half is required 
by the statute. 

Mr. Justice Murpny delivered the 
opinion of the Court. He thus states 
the contention of the employer: ““The 
respondent argues that these contract 
provisions satisfy Section 7 (a) since 
they provide for a ‘regular rate’ of 
85 cents an hour and for payment of 
one and one-half times that rate, or 
521% cents, for all overtime hours. 
Inasmuch as the Act does not forbid 
incentive pay or compensation above 
and beyond the statutory require- 
ments it is urged that the additional 
payments resulting from the opera- 
tion of the guaranteed piece rates 
are unaffected in any way by sec- 


_tion 7 (a).” 


He then states the rule: “In the 
case of piece work wages, this regular 
rate coincides with the hourly rate ac- 
tually received for all hours worked 
during the particular workweek, 
such rate being the quotient of the 
amount received during the week 
divided by the number of hours 
worked,” and, in the following analy- 
sis, reaches the conclusion that the 
new method violates the statute, 
saying: “Here it is established that 
under the new wage agreements the 
stackers will receive 70 or 80 cents 
per thousand board feet ricked or 
stacked. Translated to an hourly 
basis this means that they will re- 
ceive approximately 59 cents per 
hour for both regular and overtime 
hours. . . . This 59-cent figure. is 
therefore the average regular rate at 
which the stackers are employed. .. . 
Insofar as the wage agreements failed 
to provide for the payment of one 
and one-half times this regular rate 
for all overtime hours they plainly 
violated the requirements of Sec- 
tion 7 (a).” 

Mr. Justice Murpny holds that 
the 35-cent per hour “regular rate”’ is 
obviously artificial and distinguishes 
Walling v. Belo Corp., 316 U. S. 624, 
on the ground that the hourly rate 
there fixed was the actual rate at 
which the workers were employed. 

Mr. Justice FRANKFURTER concur- 
red, in an opinion in which he states, 
“But if a wage agreement is to escape 
the obvious arithmetic way of calcu- 


lating hourly rates based on piece 
work rates, by dividing the total earn. 
ings by the hours worked, it is not too 
much to require that the function of 
piece rates as an overtime factor, if 
such they be, be clearly formulated.” 

The Cuter Justice dissented in 
an opinion in which he gives the 
formula by which piece work com. 
pensation, under a method of pay.- 
ment such as is involved in the case, 
may be allocated between the first 
forty hours and the overtime in such 
a way as to produce time and a half 
for overtime, and adds, “No basis is 
suggested for saying that the em- 
ployer in satisfying the overtime re. 
quirements of the statute must dis- 
tribute a lump sum weekly piece 
work wage between the wage payable 
for the first forty hours and that paid 
for overtime in such proportions as 
to render the wage contract illegal 
rather than in proportions which ex- 
press the required statutory time and 
overtime wage relationship of one to 
one and one-half.” 

The Cuter Justice stated that the 
Belo case was controlling and that 
what was done “is in flat contradic 
tion to Walling v. Belo Corporation, 
316 U. S. 624, in which we held that 
nothing in the Fair Labor Standards 
Act bars an employer from contract 
ing to pay his employees minimum 
hourly rates for time plus one and a 
half times those rates for overtime 
in excess of the minimum statutory 
rates, with a lump sum weekly guar: 
anty which in some weeks exceeds the 
wage at the stipulated hourly rate. 
There we held that the guaranteed 
weekly wage was compensation for 
overtime as well as for regular time. 
We decided that the contract con- 
templated that the excess of the guar- 
anteed weekly wage over the stipu- 
lated minimum at the hourly rate was 
to be so distributed as to recognize 
the wage differential for overtime, in 
such a way as to satisfy the statutory 
requirements, even though the wage 
contract did not explicitly so de 
clare.” 

The case was argued by Mr. 
Douglass B. Maggs for Walling and 
by Mr. Fred S. Ball for the Hard- 
wood Co. 
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Wilham D Mitchell 


Counsel for Con se ressional Committee 


The Congressional Committee ap- 
pointed to investigate the Pearl 
Harbor tragedy has as great a re- 
sponsibility as any such committee 
has ever faced. If all its decisions 
are as wise as its choice of William 
D. Mitchell as Committee Counsel 
the country will have every reason 
to be thankful. 

As counsel he is sure to have 
large influence in determining the 
plane upon which the investigation 
will proceed. It is safe to predict 
that this influence will be steadily 
exerted to ban partisanship of every 
sort, to insure relentless thorough- 
ness and absolute fairness in the 
production of evidence and to pre- 
serve a wholesome relation between 
public interest and private right. 

I feel qualified to express this 
confident judgment because of per- 
sonal contacts with him during a 
long period of time. I was perhaps 
predisposed in his favor even before 
I met him because, as a teacher of 
law, I had used the judicial decisions 
of his distinguished father as models 
worthy of respect and imitation. I 
first knew the son when he was 
Solicitor General and was impressed 
by the clarity of his thinking and the 
fairness of his arguments. While he 
was Attorney General I saw much of 
him and developed great admiration 
for his practical wisdom and the 
tenacity with which he clung to his 
ideals. At the Bar I have had good 
reason to conclude that it is much 
safer to be with him than against 
him. During the long and arduous 
process of evolving the federal rules 
of civil procedure I have worked 
under his leadership and have 
formed a high estimate of his pa- 
tience, farsightedness and capacity 


to temper theory with common sense. 

I have known congressional 
committees which left much to be de- 
sired in the matter of good manners, 
decent treatment of witnesses and 
fearlessness’ in the pursuit of truth. 
Mr. Mitchell would not have been 


chosen by the present committee un- 
less its members were determined to 
follow a course consistent with all 
that is best in the legislative 
tradition. 

GEORGE WHARTON PEPPER 
October 5, 1945. 
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Prize- Winnin 1g Statements 


American CG: shizensbip Commuttee Contest 





The Responsibility of the 


Citizen as a Voter 


The blood of free men stains my ballot 
sheet. Whatever others may do, I shall not 
carelessly make my mark. I vote not be- 
cause I can but because I must. Those that 
died for this, my voice in my Government, 
had a right to expect that I would prepare 
with every faculty to use it wisely, honestly, 
and courageously. They did not die that 
fools, blond partisans, or the reckless might 
make a game of free elections. 


Only my secret heart knows whether I 
justify the definition of “Voter” as they 
wrote it in the reddening sand. If I love my 
country as they did, I question my qualifi- 
cation again and aggin. 


I carefully study the issues and candidates 
to determine not what is best for me or my 
minority but for my country. 


I will not be confused or deceived by 
propaganda, slogans or histrionics. I shield 
my eyes to the glitter of personalities, purge 
my mind of passion and prejudice, and 
search diligently for the hidden truth. I 
must be free of all influences save that of 
conscience and justice. 


I garden for dreams, but with a realistic 
spade. My test is not of trend or popularity 
but of principle and liberty. 


I vote as if my ballot alone decided the 
contest. I may lose my preference, but I 
will not throw away my sacred vote. For 
within the booth I hold in my humble hand 
the living proxy of all my country’s hon- 
ored dead. 

RALPH BUSHNELL Potts.* 


* First prize winner. 











The Responsibility of the 


Citizen as a Juror 


I am a juror. 

I am a seeker after truth. 

I must listen carefully and with concen- 
tration to all the evidence. 

I must heed and follow the instructions 
of the Court. 

I must respectfully and attentively follow 
the arguments of the lawyers, dispassion- 
ately seeking to find and follow the silver 
thread of truth through their conflicting 
assertions. 

I must lay aside all bias and prejudice. 

I must be led by my intelligence and not 
by my emotions. 

I must respect the opinions of my fellow 
jurors, as they must respect mine, and in a 
spirit of tolerance and understanding must 
endeavor to bring the deliberations of the 
whole jury to agreement upon a verdict; 
—but 

I must never assent to a verdict which 
violates the instructions of the Court or 
which finds as a fact that which, under the 
evidence and in my conscience, I believe 
to be untrue. 

In fine, I must apply the Golden Rule by 
putting myself impartially in the place of 
the plaintiff and of the defendant, remem- 
bering that although I am a juror today 
passing upon the rights of others, tomorrow 
I may be a litigant whose rights other jurors 
shall pass upon. 

My verdict must do justice, for what is 
just is “true and righteous altogether”; and 
when my term of jury service is ended, I 
must leave it with my citizenship unsullied 
and my conscience clear. 

Joun H. FLAnican.* 


* Second prize winner. 
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Lives of the Chancellors 
(Continued from page 552) 


Loughborough.” Though Lough- 
borough’s decisions do not bear 
great weight, they were rarely re- 
versed, and show a vigorous under- 
standing and reasonable knowledge 
of law. Perhaps his most important 
opinion was in the Thelusson case, 
where he sustained a banker’s will 
despite the argument that the ac- 
cumulation of income from a vast 
estate for lives in being plus twenty- 
one years would give the ultimate 
heir a fortune too great for any sub- 
ject to possess. Loughborough then 
secured the passage of a law limiting 
accumulations to 21 years. The dan- 
ger to the nation from the antici- 
pated vast increase in the Thelusson 
Trust was patriotically overcome by 
the trustees, who paid themselves 
enormous commissions and kept the 
estate involved in expensive court 
which ran decades. 
When the trust terminated years 
later it was so small that Dickens 
used it as the basis for the unfruitful 
case of Jarndyce v. Jarndyce, de- 
scribed in Bleak House. Loughbor- 
ough presided over the final sessions 
of the almost equally long drawn out 
trial of Warren Hastings. He voted 
for the impeachment, but acted justly 
and with dignity, and complimented 
the defendant upon his acquittal. 

Campbell is most fair in describ- 
ing the good qualities of the bril- 
liant Scotchman. He praises his 
energy and acuteness of mind. He 
points out that his style was so pol- 
ished that it was believed he might 
be Junius, but supplies a quotation 
from Junius himself which destroys 
any such possibility: “ . as for 
Wedderburn, there is something 
about him which even treachery can- 
not trust.” Campbell ironically sets 
forth the remark of George III upon 
the death of Loughborough: “His 
Majesty was graciously pleased to 
exclaim, “Then he has not left a 
greater knave behind him in my 
dominions’”. A footnote adds the 
gruff comment of Lord Thurlow 
upon the King’s observation: “I per- 
ceive that his Majesty is quite sane 
at present.” 


actions over 


Campbell's Estimate of 
Lord Erskine 


Campbell lavishes praise upon his 
next subject, who had every quality 
he admired. Thomas Erskine was 
sprung from the most ancient of 
noble Scotch families. In politics he 
was steadfastly a liberal and inter- 
ested in humane law reform. At the 
bar, he was an orator whose deeply 
moving speeches, enriched by happy 
literary allusions, were themselves 
masterpieces. He holds the unchal- 
lenged title of the greatest advocate 
in the annals of Westminster Hall. 
Erskine began his career as an 
ensign in the Navy, and then ob- 
tained a commission in the Army. 
In 1774 when already twenty-four 
years old, he happened to hear the 
trial of a case before Lord Mansfield. 
He was not impressed by the argu- 
ments of the lawyers, and decided he 
could surpass them in their profes- 
sion. His first fee, of one guinea, 
was for the defendant in the libel 
suit against Captain Baillie for his 
disclosure of irregularities at Green- 
wich Hospital. Captain Baillie’s 
four other counsel had been heard, 
when Lord Mansfield adjourned 
court. Next morning the novice, 
with the modesty and firmness which 
endeared him to clients and the 
profession alike, delivered a soul- 
stirring speech which won the case. 
He declared in later years that he 
received sixty-five retainers before 
leaving court. Whatever the num- 
ber, he sprang at once to the leader- 
ship of the bar. His next great 
successes were in the celebrated trials 
of Admiral Keppel, and of Lord 
George Gordon. Thereafter he was 
counsel, and usually victorious, in 
every important case for twenty years. 
In the Dean of St. Asaph’s case, 
another libel case, Erskine won, but 
only by a motion for judgment not- 
withstanding the verdict. The opin- 
ion of Lord Mansfield so strongly 
asserted that the Court alone had 
the right to decide whether the pub- 
lished words constituted libel, thac 
Fox’s Libel Bill was then passed, as- 
suring this right to the jury beyond 
further doubt. Erskine defended 
those indicted during the “Reign of 
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Terror” in 1794, when the excesses 
of the French Revolution caused 
the government to persecute many 
deserving reformers. By a series of 
brilliant victories he added further 
to his prestige as the invincible Vin- 
dicator of the oppressed. . 

Upon the death of Pitt in 1806, 
Erskine was made Chancellor in the 
short-lived “Government of All the 
Talents”. He had never practised 
in equity, and was fortunate in hav- 
ing as Master of the Rolls the 
scholarly Sir William Grant. Among 
the few decisions he rendered, he 
was proudest of his construction of 
part of the Thelusson will. But he 
gained most applause from his im- 
partial conduct of the trial of Lord 
Melville by the House of Peers. 

When the government fell in 
1807, Erskine retired to private life, 
and thereafter rarely appeared in 
the House of Lords. In 1809, he did 
introduce the first bill to prevent 
cruelty to animals. Near the end of 
his life, in 1820, he took an active 
part in destroying the Regent's Di- 
vorce Bill. He died in 1823, beloved 
by the profession because of his 
gentlemanly kindness even more 
than for his unrivalled career. In 
recounting his legal triumphs Camp- 
bell gives many examples of his 
delightful wit, his courtesy in court, 
his kindness as a Chancellor. A few 
trifling faults are mentioned, and the 
admiring biographer then adds: 
“. . . if I conceal none of his errors 
which have come to my knowledge. 
I hope I shall not be generally 
blamed for not curiously inquiring 
into them”. 


The Life of Lord Eldon 


Into every detail of the life of Lord 
Eldon, Campbell did most curiously 
inquire. This extraordinary man 
who held the Great Seal from 1801- 
1827 (with the exception of Erskine’s 
tenure of cne year) aroused in 
Campbell strong feelings of antipa- 
thy. He was a reactionary; he was a 
master of intrigue; he resorted to 
tears with great frequency, and in 
other ways exhibited an offensive, 
canting hypocrisy. 

John Scott was born of a humble 
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Newcastle family in 1745. After a 
runaway marriage with the daugh- 
ter of a provincial banker, he’ dili- 
gently studied law, moved to 
London, and soon enjoyed a large 
practice. As a Tory member of 
Parliament he spoke for the first 
time on Fox’s India Bill, and like 
Erskine (also making his parliamen- 
tary debut on the opposite side of 
the same Bill) failed miserably. Yet 
only five years later, he was ap- 
pointed Solicitor General in 1788, 
and five years after that Attorney 
General. Both appointments were 
due to his professional reputation 
and the friendship of his fellow-re- 
actionary, Lord Thurlow. 

As Attorney General he was (for 
no lack of fervent appeals to his 
conscience and liberal sprinkling of 
tears) humiliated by repeated de- 
feats at the hands of Erskine during 
the orgy of persecutions in 1794. Yet 
after an interval of six years he 
claimed and received the Chief Jus- 
ticeship of the Court of Common 
Pleas, and was made a Peer, as Lord 
Eldon. In 1801 he became Chan- 
cellor. Campbell says “ ‘the marble 
chair’ certainly had not been so ably 
filled since the time of Lord 
Hardwicke”. 

Eldon had achieved his rapid 
advancement without effort, and 
largely on the basis of professional 
eminence. But to continue in office, 
he resorted to every imaginable in- 
trigue. Campbell is “sorry to say” 
that the charge of betraying the 
head of the Government of which 
he was a part (Henry Addington) 
“is completely established”. Yet 
Campbell overcomes his sorrow, and 
gives detail after detail of other 
similar treacheries. Eldon published 
during Erskine’s short _Chancellor- 
ship a defense of Princess Caroline, 
written to embarrass the Whigs who 
then derived support from her hos- 
tile husband, the Prince of Wales. 
After returning to the woolsack in 
‘807, Eldon brazenly enjoined a 
newspaper’s publication of the very 
material he had himself published. 
Later he shamelessly refused the 
Princess’ invitations to dinner; 
these, while he had been advising 
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her in his own interest, he had joy- 
fully accepted. By the same token 
he adhered to George III, whom he 
tearfully called “my old Master”, 
and opposed the Prince of Wales. 
But when the Regency Bill made 
the heir apparent the true ruler, 
Eldon soon became the devoted 
servant of “my young Master”, and 
even secured from him the nickname 
made doubly absurd when Campbell 
calls it “the familiar and endearing 
soubriquet of ‘Old Bags’” 


An Appraisal of 
Campbell’s Fairness 


Erskine’s poverty after his retire- 
ment had given Eldon an example 
of the consequences of losing the 
enormous emoluments of office while 
being unable as a retired Chancellor 
to practice law. To safeguard his 
income, he was determined to hold 
his position. In 1807, however, he 
pretended to his friends that his re- 
sumption of the woolsack was a 
grievous sacrifice. Campbell (not 
without some pretence on his own 
part of complete impartiality) 
comments upon one of Eldon’s many 
statements, in support of his pose: 
“A distinguished writer in the Law 
Review says, perhaps rather harshly, 
there is a positive certainty that this 
cannot be an honest representation 
of fact!”. In any case, Eldon con- 
tinued the “sacrifice” for twenty 
years, not without repeated refer- 
ences to his self-immolation. Actu- 
ally during this long period he 
participated in every political ma- 
noeuvre to retain the lucrative pos- 
session of the Great Seal, and died 
leaving a fortune reputedly of 
£1,000,000. Campbell rhetorically 
finishes his portrait of Eldon with a 
thundering antithesis: “.. . although 
he was unequal to many of those 
whose arms are blazoned with his in 
eloquence, in literature, and in 
philosophy, he was excelled by none 
of them in law, and he excelled them 
all in intrigue”. 

Campbell was not unfair in 
curiously inquiring into the un- 
derhand conduct which made pos- 
sible the longest Chancellorship in 
history. He was justified in showing 


the reactionary conduct—especially 
the blocking of reform legislation— 
which helped bring England to the 
brink of revolution. He had to wait 
twenty years for his own long de- 


served silk gown and “patent of 


precedence” until Eldon was out of 
office. But he good naturedly points 
out that one of Eldon’s friends suf- 
fered an equally long period of wait- 
ing. He merely blames the Chancel- 
lor’s habit of procrastinating, which 
brought much discredit on his other- 
wise excellent judicial career. The 
fault of the biography of Eldon is 
not what is told. of him, but a false 
sentiment of revealing with sorrow 
the scandals that Campbell obviously 
took pleasure in repeating. 


Severe Criticism of 
Lord Lyndhurst 


In Campbell’s much-criticized life of 
Lord Lyndhurst, no pretence of spar- 
ing the victim can be discovered. 
John Singleton Copley, Jr., the son 
of the Boston portrait painter, was 
called to the bar in 1804. He gained 
little reputation until employed to 
defend Dr. Watson when tried for 
treason in 1817 for an inflammatory, 
seditious speech which caused a 
dangerous riot. Campbell was pres- 
ent at the trial, and testifies to the 
excellence of Copley’s argument. He 
explains that the case came to Copley 
because he was known to be “a Whig 
and something more, or in one word 
a Jacobin”, and “entertained pretty 
much the opinions professed by the 
prisoner”. He then with question- 
able taste gives amusingly exagger- 
ated details of his subject’s radical 
leanings, and skillfully lays the scene 
for his “ratting” to the ultra-Tory 
government of Lord Liverpool in 
the very year of the Watson trial. 
Two years later in 1819, Copley 
became Solicitor General. As such 
he participated in the “Trial” of 
Queen Caroline, in which he dis- 
played a coarse levity that did not 
injure him in the eyes of “the first 
gentleman of Europe”, still less im- 
peded the progress of his career. In 
1824 he was appointed Attorney 
General, and in 1826 Master of the 
Rolls. When Lord Liverpool in 
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1827 suffered a stroke of apoplexy, 
Copley foreseeing a new government, 
delivered a tirade against Catholi- 
cism. He was rewarded two months 
later with the Great Seal and the 
title of Lord Lyndhurst. Two years 
afterwards he made a speech for the 
Catholics “as able as that which he 
had delivered against them”. 

Campbell’s charge of inconsist- 
ency is strenuously denied by Sir 
Theodore Martin in his Life of Lord 
Lyndhurst. Sir Theodore laboriously 
shows that certain of Campbell’s 
quotations are given in more moder- 
ate terms in Hansard’s official Par- 
liamentary Reports. One of the in- 
accuracies complained of is attribut- 
ing to Eldon an epigram against 
Lyndhurst actually spoken by Lord 
King. Yet Campbell’s charge that 
Lord Eldon was on bad terms with 
Lyndhurst is borne out by a quota- 
tion from a speech in which Lynd- 
hurst himself says that Eldon will 
not allow him to call him “my noble 
and learned friend”. Other language 
quoted by Campbell and not found 
in Hansard may well have been 
spoken, and either missed by the 
quite informal reporting of those 
days or corrected from Campbell's 
memory, well trained from the days 
when he was a newspaper reporter. 

In most cases Campbell’s ver- 
sions do not greatly differ from those 
in Hansard. Often they do make 
anecdotes more amusing, as when 
Lyndhurst in trying to exculpate 
himself from the charge of incon- 
sistency, is greeted (says Hansard 
with official vagueness) by “Loud 
cries of ‘Hear! Hear!’ from all 
sides”. This Campbell renders as 
“Loud cheers and countercheers”, 
indicating a rowdy but organized 
cynicism in the Lower House, to the 
“mobbish tastes” of which he else- 
where refers. 

Campbell repeatedly _ praises 
Lyndhurst in sincere and superlative 
language. He speaks of “his bril- 
liant talents and his delightful man- 
ners”; he says “he was wonderfully 
clear and forcible”, and “showed 
admirable good sense as well as 
acuteness and logical discrimina- 
tion”. Nevertheless Campbell could 


not forgive Lyndhurst’s opposition 
to the Reform Bill and the Munici- 
pal Corporations Bill, and his general 
obstructionism when liberal meas- 
ures were proposed. His many 
changes of opinion based on politi- 
cal considerations infuriated Camp- 
bell, who may have overstepped the 
bounds of good taste but did not err 
in painting his talented contempo- 
rary as an opportunist fundamentally 
lacking in principles. 


The Antics of Lord Brougham 


Lord Brougham, the last Chancellor 
of whom Campbell wrote, was de- 
scribed with no feelings of personal 
dislike, such as occasionally are 
apparent in the biography of Lynd- 
hurst. On the contrary the hilarious 
accounts of Brougham’s frequently 
absurd conduct, interlarded with 
highest praise, show perfect’ good 
humor. As in the case of Lyndhurst, 
history has agreed with Campbell, 
and may even have gone too far in 
overlooking Brougham’s great serv- 
ices to mankind, because of the dis- 
traction afforded by his many follies. 

Brougham’s. precocity was first 
shown to the world when the Royal 
Society published three of his papers 
on mathematics and physics, before 
he was twenty-one. At the Uni- 
versity of Edinburgh he achieved 
success in the debating societies, 
where he produced papers on every 
imaginable theme. When the Edin- 
burgh Review was founded, he be- 
came one of its staff and wrote in its 
first number three articles on the 
characteristically diverse subjects of 
“Wood's Optics”, ““Acerbi’s Travels” 
and the “Crisis of the Sugar Colo- 
nies”. His sarcastic review of By- 
ron’s “Hours of Idleness” was re- 
sponsible for the poet’s “English 
Bards and Scotch Reviewers”. 

In 1805 Brougham moved to 
London. While studying English 
law he became a member of Brooks's, 
and was admitted to the cultivated 
circle of Holland House. The fa- 
cility which had permitted him to 
contribute to the Edinburgh Review 
such articles as those on a “New 
Mode of Performing the Operation 
of Lithotomy”, “The Dispute as to 
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Light between the Emissionists and 
the Undulationists”, and the “Music 
of the Chinese”, now aided him as a 
Whig pamphleteer. From this came 
an early source of power, friendli- 
ness with the press, later turned to 
bitter hostility. Meanwhile he rep- 
resented the Liverpool merchants in 
their petition to both Houses of 
Parliament against the Orders in 
Council, intended to counteract Na- 
poleon’s blockade and in reality de- 
stroying English commerce. For six 
weeks he “delivered many most ad- 
mirable speeches showing great 
knowledge of political economy and 
the details of trade”. Hundreds were 
daily turned away for lack of space 
on the benches usually empty on 
such occasions. Brougham at once 
acquired fame and the certainty of 
becoming an important figure in 
public life. 

In 1810 he was sent to Parliament 
by the rotten borough of Camelford. 
For thirty days he kept his silence. 
“Having acquired a sufficient charac- 
ter for taciturnity to last him the 
rest of his life”, he let loose the 
floodgates of speech. For the next 
forty years he poured forth speeches, 
as well as pamphlets and books, on 
every subject and in every vein. He 
hurled sarcasms at the mightiest and 
inspired fear in the bravest. Even 
George IV was terrified by the bold- 
ness of his defense of Queen Caro- 
line. When the government of Sir 
Robert Peel fell in 1830, Brougham 
insisted upon bringing up his Par- 
liamentary Reform Bill without 
waiting for the formation of a new 
government. The new Prime Min- 
ister, Lord Grey, despite misgivings, 
felt Brougham had to be placated if 
the new government were not to 
succumb to his attacks. Accordingly 
with many misgivings he assented 
to his being named Chancellor, 
and raised to the Peerage as Lord 
Brougham and Vaux. 

The political intrigue in which 
Brougham was always embroiled did 
not cease when he became Chancel- 
lor. After lending real assistance in 
the passage of the Reform Bill of 
1832, he betrayed Lord Grey. The 
numerous memoirs of the day uni- 
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formly refer to his untrustworthiness. 
He could never explain why he had 
not told Queen Caroline of an offer 
of settlement by the King which 
would have satisfied her. Presumably 
it was because he realized the noto- 
riety to be gained from success after 
a scandalous public trial of a royal 
personage would increase his im- 
portance. 

Campbell cannot be blamed for 
pointing out this part of Brough- 
ham’s character. The manner in 
which this enfant terrible patronized 
the Prime Minister, Lord Mel- 
bourne, and even King William IV, 
and later Queen Victoria, and com- 
mitted numberless absurdities, such 
as the announcement of his own 
death (which produced no eulo- 
gies from the press); his offer to 
carry any communication from 
Queen Victoria to Louis Philippe 
whom he told his astonished Sove- 
reign he woulgl of course see when 
in France; his progress through 
Scotland in which he spoke as if he 
were the personal emissary and prin- 
cipal confidant of the King, who at 
the time believed him to be out of 
his wits; his driving through a 
guarded gate and being shot at by 


Henry Lewis Stimson 
(Continued from page 568) 


own country and Britain to face the 
issue before it became formidable. 
In 1935 he foresaw that the Spanish 
War was the forerunner of a greater 
war to come, and he denounced the 
American embargo on arms to the 


Government then in power in Spain. 


On June 18, 1940, in a radio ad- 
dress, he warned his countrymen of 
what he saw ahead of them, and 
submitted a program for action to 
meet the coming crisis. A few hours 
later, he was invited to become Sec- 
retary of War under a President 
whose domestic policies were dia- 
metrically opposed to his lifelong 
beliefs. Unhesitatingly he accepted, 
as a patriotic duty, and went to 
work to fashion the means of vic- 
tory—an Army of 8,500,000, and 
more if needed, an expenditure of 
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the sentry while Chancellor—these 
and many others are most amusingly 
recounted. The praise to which he 
is entitled for his work against slav- 
ery and for education and reform 
is ungrudgingly given in the high- 
est terms. But the importance of 
Brougham’s literary and _ scientific 
work is flatly denied—another verdict 
in which the present age has joined. 


The Lives of the 
Chief Justices 


Campbell’s splendid Lives of the 
Chief Justices—outstanding among 
which are those of Sir Edward Coke, 
Sir Matthew Hale, Lord Holt, Lord 
Mansfield, and Campbell’s old en- 
emy Lord Ellenborough, to whom 
he does perfect justice—are equally 
fair in their conclusions, with the 
one exception of Lord Kenyon. 
Campbell praises Kenyon’s “clear 
and generally very sound” judg- 
ments, and he can be forgiven for 
exposing the bad qualities of a most 
unenlightened judge, harsh to those in 
distress, insolent to lawyers unable to 
defend themselves, and generally lack- 
ing those gentlemanly qualities which 
are the most appropriate ornaments 
of the judicial character. 





more than 150 billion dollars, a Na- 
tion mobilized for war. 


His Services to 
the World Court 


His countrymen will devoutly hope 
that they will continue long to 
have his sagacious’ and outspoken 
counsel. American lawyers feel that 
they can count on his continued 
help in one great project in which 
they profoundly believe. Mr. Stim- 
son has been a devoted friend of the 
World Court; he worked closely with 
his friend Elihu Root in that cause, 
and took over from Mr. Root many 
tasks of consultation and advice, in 
aid of the Court. As to the qualifi- 
cations of men proposed for mem- 
bership in the Court, Mr. Stimson’s 
wide acquaintance with the jurists of 
other lands and the great confidence 
which they came to have in him have 
enabled him to be a factor in the 
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A BRAHAM LINCOLN, AN 
ILLINOIS CENTRAL LAWYER. 
By Elmer A. Smith. Privately 
Printed. 1945. 

THE AUTHORSHIP OF THE 
DISPUTED FEDERALIST PA- 
PERS. By Douglass Adair he Wil- 
liam and Mary Quarterly, Third 
Series, Vol 1, Numbers 2 and 3. 

Across the desk of every lawyer 
flutter from time to time deciduous 
leaves more interesting than books 
carefully selected or magazines reg- 
ularly subscribed for. Sometimes 
they come because one is fortunate 
enough to be on the mailing list of 
some friend who, writing little, pre- 
pares an occasional paper or address 
in which the thought does not ‘run 
thin but which contains the com- 
pressed reflections of years and is 
informed with the pragmatism of the 
practicing lawyer. 

By vocation Elmer Smith is 
Senior General Attorney of the 
Illinois Central Railroad Company; 
by avocation he is by way of being 
an expert on law Lincolnia. This 
admirable paper which he has had 
reprinted was read before the West- 
ern Conference of Railroad Counsel. 
It is no reflection on that eclectic or- 
ganization to say that it is deserving 
of much wider circulation. 

The Illinois Central was one of 
Lincoln’s regular and valued clients. 
Nevertheless for his services in an 
important tax case! he brought suit 
against the Company and recovered 
and collected a judgment for 
$5,000.00—the largest single fee he 
ever received. As related by Hern- 
don? this was an unpleasant con- 
troversy. However, in the files of 
the law department of the Illinois 
Central are the statements of several 
lawyers who were present at the trial 
and the Company’s version of the 
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litigation, as given by Mr. Smith, 
differs from Herndon’s: The general 
counsel informed “Lincoln that 
while he recognized the value of his 
services the payment of so large a 
fee to a western country lawyer with- 
out protest would embarrass the 
general counsel with the Company’s 
Board of Directors in New York.” It 
was therefore intimated that the best 
solution would be a friendly suit. 
Certain it is that after this time 
the amicable relations between Lin- 
coln and this client remained un- 
disturbed. 

While the story of Lincoln’s trial 
work for the Illinois Central is based 
on secondary sources there is a new 
approach: It is written from the 
point of view of a lawyer and is the 
most complete account of this phase 
of Lincoln’s life to be found in any 
one place. 

Mr. Smith’s succinct and lucid 
analyses of the eleven cases that 
Lincoln argued for the Illinois Cen- 
tral before the Supreme Court of 
Illinois are original. All of Lincoln’s 
many biographers have omitted 
these details—no doubt because they 
are lacking in appeal to general 
readers. But to lawyers they are not 
only of intense interest but of value 
in helping to illuminate the per- 
sonality and character of Lincoln. 
Indeed, I am inclined to think that, 
when a lawyer becomes a great per- 
sonage in fields outside his vocation, 
other lawyers can best fit themselves 
to appraise him by a careful ex- 
amination of his work in the law— 
the medium with which they are 
most familiar. If this is true Mr. 
Smith has made a real contribution 
to the career of one of the greatest of 
Americans.® 

A day or two after I had read Mr. 
Smith’s paper other deciduous leaves 


II 


drifted across my desk—coming for 
a different reason and from another 
direction. I had recently spent the 
day at Princeton, the guest of my 
friend the University librarian, 
Julian P. Boyd. In the afternoon, 
while my host was showing me some 
of the library's priceless treasures, we 
were joined by Professor Douglass 
Adair. 

Impressed as I was by Professor 
Adair’s modesty, the charm of his 
conversation, and the precision of 
his scholarship, after he left us I in- 
dulged in the lawyer’s penchant for 
cross-examination and found out a 
lot about him. Among other things 
it transpired that he had recently 
published an article on the author- 
ship of the disputed Federalist pa- 
pers, which was being widely ac- 
claimed by historians. Julian’s prom- 
ise that I should receive a copy of 
the essay was redeemed, and I have 
just read it. 

I had a vague notion as to the 
century-and-a-half conflict that has 
been waged by the Hamiltonians and 
Madisonians as to the authorship of 
the disputed numbers but I had no 
idea of the extent to which it has 
become a cause célébre of historical 
scholarship nor of the fascinating in- 
terest that inheres in it. Much of this 
interest stems from the fact that there 
is a sharp issue as to accuracy be- 
tween Hamilton and Madison. 

For some time neither Hamilton 
nor Madison was desirous of having 
publicized the division of the essays 
among the authors. The Federalist 
papers were written as propaganda 
to aid in securing ratification of the 
Constitution by the State of New 
York and were first published in 
book form that they might be used 
in other states for the same purpose. 
After its adoption both Hamilton 
and Madison insisted upon inter- 





1, Illinois Central Railroad Company v. 
— of McLean, 17 Ul. 291. 

2. Herndon, Analysis of Character of 
Abraham Lincoln. Abraham Lincoln Quar- 


.terly, Dec. 1941, pp. 428-429. 


3. Mr. Smith is continuing his study of 
Lincoln as an Illinois Central lawyer and 
has in mind the publication of a book con- 
taining photostatic copies of all obtainable 
documents and related to the cases 


in which Lincoln appeared for the company. 
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pretations of the Constitution at 
variance with the views they had ex- 
pressed in The Federalist. Each was 
therefore reluctant to be contra- 
dicted by his own words. 

This silence was maintained un- 
til the eve of Hamilton’s duel with 
Burr. Two days before the fatal 
meeting, Hamilton, oppressed by 
premonitions of death, stopped by 
the law office of Egbert Benson 
“and ostentatiously concealed in his 
friend’s book case a slip of paper in 
his own, handwriting listing by 
numbers the authors of the various 
essays.” In 1818 Madison lent to 
Jacob Gideon, who was bringing out 
a new edition of The Federalist, a 
copy in which Madison himself had 
placed the names of the authors at 
the head of each essay. 

Which is correct Hamilton’s (the 
Benson) list or Madison’s (the 
Gideon) list? As Professor Adair 
says, it is “a mystery quite as in- 
triguing as the authorship of Junius: 
and one far more worthy of scholarly 
attention.” 

Professor Adair, after reciting and 
analyzing all the relevant evidence, 
unhesitatingly gives his sanction to 
the Gideon list. He emphasizes that 
the Benson list “was written by 
Hamilton in a moment of greatest 


agitation and haste” while “Madi- 


son’s formal statement was not com- 
promised by haste nor characterized 
by uncertainty.” Madison “knew 
that his claims would be closely 
scrutinized, and that his veracity 
would be called in question if he 
made the slightest error since he was 
deliberately contradicting. Hamil- 
ton.” Moreover, Madison was noted 
“for prudent, carefulness, and his all 
but pedantic rectitude.” 

Equally convincing and even 
more interesting is Professor Adair’s 
use of internal evidence to support 
the Gideon list. 

To this reviewer at least, there 
is another part of the essay which is 
worthy of Macaulay. This is Pro- 
fessor Adair’s luminous exposition of 
“the clear-cut rhythm of acceptance 
and rejection by historical writers of 
the respective claims of the Virginian 
and the New Yorker, in successive 
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periods of American history.” “This 
alternating sequence of belief and 
disbelief,” Professor Adair adds, “is 
directly correlated with the see-saw of 
prestige between these two inter- 
preters of the Constitution.” Up to 
the time of the Southern war the 
Gideon list stood practically un- 
challenged. After Appomattox those 
seeking a ‘“‘neo-Federalist interpreta- 
tion of history” began a vigorous 
build-up for Hamilton. 

The major prophet for the Ben- 
son list was Henry Cabot Lodge, who 
published his edition of The Federal- 
ist in 1886. So far as one can judge 
without actually examining all the 
evidence, Professor Adair completely 
demolishes Lodge’s arguments and 
convicts him of not only having been 
disingenuous but of exhibiting a lack 
of intellectual integrity. 

Professor Adair and Felix Gilbert 
are now collaborating on a critical 
annotated edition of The Federalist; 
presumably in it this essay will be 
reprinted. Not to preserve it in per- 
manent form would be a distinct loss 
to American scholarship, for no more 
brilliant piece of historical criticism 
has been written in this country in a 
decade. 

WALTER P. ARMSTRONG 
Memphis, Tenn. 
S date US ews L 
NNIAL REPORT (Jury 1, 
1943, To JUNE 30, 1945) oF THE CHIEF 
OF STAFF OF THE UNITED STATES 
ARMY TO THE SECRETARY OF WAR. 
By General George C. Marshall. 
October 9, 1945. Washington, D. C.: 
Superintendent of Documents, the 
Infantry Journal Association, or the 
United States News. New York: 
Simon and Schuster. $1.00 ($2.50 
cloth-bound). Pages 123. 

More than any other book which 
has been published in many years, 
the stirring pages of General Mar- 
shall’s sagacious report on “The 
Winning of the War in Europe and 
the Pacific’ deserves a permanent 
place in the working library of every 
lawyer and other citizen who wishes 
to have informed views on many of 
the issues which will be uppermost 
in America’s future. If anything 
could make one wish for a law 





which would compel citizens to read, 
own and keep a prescribed book, 
General Marshall has done that. It 
seems insufficient to say that this 
volume should be required reading, 
a virtual “must,” for American 
lawyers. 

It is not merely a masterly job of 
reporting and narration which brings 
together in proper perspective, with 
excellent maps and dependable de. 
tails, the whole course and history 
of World War II. From this angle, 
this volume on your shelves will 
enable you to’ challenge assertions 
based on mis-information and to 
settle many arguments, as well as re- 
fresh your recollections of the march 
of events. Here is made plain the 
overall strategy of the Allied opera- 
tions in the war—the truth of many 
happenings which, for supposed 
reasons of “military security,” were 
left confused or blurred, or were not 
told at all, at the time, or were parts 
of a pattern too vast and intricate 
for a layman to grasp when so much 
was transpiring. Here, too, are the 
unanswerable facts as to the match- 
less achievements of military heroes 
who lately have been made targets 
of politically-inspired criticisms — 
MacArthur, Patton, “Vinegar Joe” 
Stilwell, Chennault. When any fol- 
lower of the totalitarian line says 
in your presence that these intrepid 
leaders bungled any of their tasks, 
you can turn to this book to show 
how much they magnificently accom- 
plished with so little in supplies and 
equipment for so long. 

But the greatness of this Report 
is not in its review and retrospect. 
Its stern warnings for the future have 
the stature and quality of the highest 
statesmanship. For the first time 
in at least six years, “the security of 
the United States of America is in our 
own hands,” he warns. Recurrence 
of war at all, not the devastating ef- 
fects of the atomic bomb or any par- 
ticular weapons, is shown to be the 
“terrible possibility,” against which 
“this Nation must prepare or perish.” 
He admonishes that “the only ef- 
fective defense a Nation can now 
maintain is the power of attack.” 
It is his sober judgment, backed by 




























































facts, t 
“Germ 
to com 
that w 
the th 
been s 
the re 
sian p 
to be | 
factor 
tion.” 
His 
Comn 
and ¢ 
Ameri 
time i 
declar 
vital f 
elect ; 
the wv 
enemi 
rying 
this gi 
A ricl 
arms ; 
in oul 
So 
will ft 
his co 
milita 
techn 
and e 
plann 
dustri 
lance 
ever | 
inveig 
“push 
ourse! 
futur 
enem: 
“tech: 
need 
will a 
shall 
the N 
Ci 
that | 
eral | 
Selec 
yielde 
neede 
close 
third: 
by R 
man 
to do 
and 






























































> read, 
book, 
hat. It 
t this 
ading, 


erican 


job of 
brings 
» With 
le de. 
Listory 
angle, 
; will 
rtions 
nd to 
as re. 
march 
n the 
opera- 
many 
posed 
were 
re not 
parts 
ricate 
much 
e the 
»atch- 
heroes 
argets 
sms — 
Joe” 
y fol- 
> Says 
repid 
tasks, 
show 
ccom- 
s and 


eport 
spect. 
have 
ighest 
time 
ity of 
n our 
rence 
ig ef- 
y par- 
e the 
vhich 
rish.” 
y ef 
now 
ack.” 
d by 





facts, that in the dark hours of 1942, 
“Germany and Japan came so close 
to complete domination of the world 
that we do not yet realize how thin 
the thread of Allied survival had 
been stretched. .. . It is certain that 
the refusal of the British and Rus- 
sian peoples to accept what appeared 
to be inevitable defeat was the great 
factor in the salvage of our civiliza- 
tion.” 

His concluding chapter, “For the 
Common Defense,” should be read 
and studied by every thoughtful 
American. “For probably the last 
time in the history of the world,” he 
declares, “ocean distances were a 
vital factor in our defense. We may 
elect again to depend on others and 
the whim and error of potential 
enemies, but if we do we will be car- 
rying the treasure and freedom of 
this great Nation in a paper bag... . 
A rich Nation which lays down its 
arms as we have done after every war 
in our history will court disaster.” 

So this patriotic citizen, in what 
will be virtually his valedictory to 
his countrymen, pleads for universal 
military training, for 
technological and scientific research 
and experimentation with weapons, 
planning for efficient and rapid in- 
dustrial mobilization, ceaseless vigi- 
lance and readiness to meet what- 
ever international crisis comes. He 
inveighs against the folly of the 
“push-button theory” of defending 
ourselves, the supposition that our 
future staffs can annihilate our 
enemies without leaving their desks; 
“technology does not eliminate the 
need for men in war.” The analyst 
will add ships and planes as well. We 
shall hope for a like document from 
the Navy. 


continuous 


Contrary to prevalent impressions 
that our Army was oversized, Gen- 
eral Marshall shows that even the 
Selective Training and Service Act 
yielded fewer troops than were 
needed, and left the. margins too 
close for comfort. “Even with two- 
thirds of the German Army: engaged 
by Russia,” he says, “it took every 
man the Nation saw fit to mobilize 
to do our part in the job in Europe 
and at the same time keep the 


Japanese enemy under control in the 
Pacific.” When two divisions (the 
86th and the 97th) which had been 
destined for the Pacific were halted 
on the West Coast in February: of 
this year and rushed across the Con- 
tinent to embark on fast ships for 
Europe, “there were no combat divi- 
sions remaining in the United States.” 
When the German Government sur- 
rendered, every American division 
was in operational theaters and all 
but two had seen action. The deci- 
sion as to general obligatory military 
training seems to him “so grave in 
consequences that it demands com- 
plete frankness on my part.” Again: 
“War is not the choice of those who 
wish passionately for peace. It is the 
choice of those who are willing to 
resort to violence for political ad- 
vantage. . .. We finish each bloody 
war with a feeling of acute revulsion 
against this savage form of human 
behavior, and yet on each occasion 
we confuse military training with 
the causes of war and then drift al- 
most deliberately into another catas- 
trophe.” 


With all of his stress on the im- 
portance of maintaining the means of 
protecting our own security, General 
Marshall does not urge reliance on 
armed might alone. On the contrary, 
he sees clearly that for America to 
hold fast to the means of enforcing 
peace if need be “would greatly 
strengthen the hands of the United 
States in securing a genuine organi- 
zation to handle international dif- 
ferences.” 

Along with the present document 
should be read General Marshall's 
report of two years ago, although 
that was necessarily less frank and 
revealing while the war was at a criti- 
cal stage. There will be recalled, for 
example, this sentence as to the ex- 
tent to which, several months before 
Pearl Harbor, America’s meager re- 
sources in the Pacific had been di- 
verted to bolster British defenses in 
locations which were foreseen to be 
precarious: 


During the later Summer of 1941, 
arrangements were made for the im- 
provement of the landing strips at Ra- 
baul, Port Moresby, and Port Darwin, 


. 
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and the commanding general of the 
Philippines [General Douglas Mac- 
Arthur] was directed to deliver gaso- 
line and bombs to these points and to 
Balikpapan in Borneo and Singapore 
in Malaysia. Deliveries to all but the 
last two points had been completed 
when the Japanese took the offensive, 
Dec. 7. 


The frank and realistic character 
of the present Report leaves a feeling 
of reassurance and new «confidence, 
born of the fact that World War II 
has brought to the fore in America, 
from the Army, the Navy, the 
professions and industry, a con- 
siderable number of “uncommon 
men”—leaders who are seasoned 
statesmen and _ sterling _ patriots, 
plainly superior to the type of spokes- 
men ordinarily produced through 
political channels in _ peacetime. 
Leaders such as Marshall, Mac- 
Arthur, Eisenhower, Nimitz, “Pat” 
Hurley—to name only a few from the 
Armed Forces—have shown “top- 
notch” administrative capacity, poise 
and skill in delicate and difficult 
diplomatic relationships, and abun- 
dant common sense. The republic is 
richer, and its future is more secure, 
because of its revealed resources in 
mature and unselfish statesmanship, 
on which America seems bound to 
call in its present and coming hours 
of great need. 


WILLIAM L. RANsom 
New York City 


InreRNATIONAL LAW Chiefly 
as Interpreted and Applicd by the 
United States. By Charles Cheney 
Hyde. Second revised edition. Bos- 
ton: Little, Brown and Company. 
1945. In 3 volumes. $45.00. Pages 
Ixxxvt, 2489. 

In many quarters one hears quite 
often this ironic question: Is there 
really an international law? There 
is no better answer to this question 
than these three volumes full of 
facts about international law, facts 
that nobody can deny, with chapter 
and verse quotations. All rules of 
international law which were. ever 
invoked by the United States, or 
against them, are here. The origin 
of each rule is painstakingly traced, 
the sphere of application of each rule 
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is carefully delimited; all exceptions 
are enumerated, all violations in- 
vestigated. 

Those who are familiar with the 
first edition, published in 1922, will 
notice with satisfaction that proper 
account was taken of recent develop- 
ments. The treatise has been ex- 
panded by almost 800 pages; numer- 
ous new sections have been added; 
most of the old ones have been 
revised. The new treatise is per- 
vaded by the same realistic spirit 
that characterized the old one. 
Perhaps the tone is slightly mellower 
and the criticisms are less sharp. One 
can also observe the enlargement of 
the author’s perspective from one 
hemisphere to one world. There is 
a greater emphasis on international 
society, and international rules are 
not based any more on the conduct 
of “enlightened States.” But he still 
limits his task to “picturing what the 
United States itself conceives to be 
the law of nations.” In interpreting 
that self-appointed limitation the 
author is quite generous, however. 
He does not hesitate, for instance, to 
derive principles from the judg- 
ments and opinions of the Perma- 
nent Court of International Justice, 
though the United States never was 
a party to a case before it and did 
not ratify its Statute. 

On the other hand, the author 
does not take all the claims of the 
United States Government at their 
face value. If he thinks an action 
improper—for instance, the United 
States’ suspension of the Load Lines 
Convention—he does not mince 
words in castigating it. While he is 
eager to denounce a government's 
behavior when he deems it inimical 
to “the common weal of the society 
of nations” or subversive of “the 
imperative demands of international 
justice,” he is also ready to modify 
the very rules of international be- 
havior when repeated and wide- 
spread breaches of the law by 
humerous states testify to the in- 
adequacy of those rules. He feels, 
for instance, that sanctity of treaties 
will remain an empty shell as long 
as states continue to “demand by 
force the acceptance of a convention 
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which the acceptor must be expected 
to repudiate whenever it can safely 
unleash itself.” 


Though the questions of intcr- 
national cooperation and legislation 
are tucked away in an obscure corner 
of the chapter relating to the “classi- 
fication of states,” the treatise as a 
wholé manifests Professor Hyde's 
sympathetic appreciation of the 
ever-increasing role of the interna- 
tional regulation of economic and 
social problems. He goes even fur- 
ther than most proponents of inter- 
national legislation when he admits 
that “bi-partite as well as multi- 
partite treaties are useful repositories 
and enlightened vehicles of ideas the 
acceptance of which by the inter- 
national society may be anticipated 
when they are worthy of it and when 
the success of the contractual ex- 
periment encourages the assumption 
of like obligations throughout its 
membership.” 

About one-third of the treatise is 
devoted to the rules of war, though 
the author is prone to admit that 
there is “a persistent tendency on the 
part of belligerents to shape their 
conduct according to their own 
needs rather than the requirements 
of international justice, and unless 
resisted’ by some strong external 
power, to interpret those require- 
ments loosely and unfairly.” But 
he hopes that “the very examination 
of what the law of nations is ac- 
knowledged to permit may breed 
fresh intolerance of the claim of any 
aggrieved State to possess the right 
to make war upon its adversary save 
possibly on grounds of self-defense.” 

In the final chapter of the book 
which is devoted to termination of 
war, the author has added a section 
on “international organization of 
peace.” He reiterates there his main 
thesis, manifest throughout the 
book, that the terms of the peace 
settlement “should not furnish 
mental fuel for prolonged and sullen 
opposition blinding defeated foes 
from a sight of the final goal.” He 
believes that “the four victors will 
be taxed sorely to maintain a one- 
ness of mind and effort” necessary to 
safeguard the peace of the world, 


and he boldly suggests that an 
international body be designed 
“stronger in a military sense than 
any which it may be obliged to 
oppose” and endowed with “the 
most powerful instrumentalities of 
which, at least in the ideal situation, 
its every potential antagonist should 
be shorn.” While such a result will 
not be accomplished immediately, 
he thinks that.the new international 
organization may be made “gradu- 
ally and ultimately the residuary of 
full power to control States bent on 
aggression.” 

This book does not make easy 
reading; its wealth of detail is some- 
times confusing and tends to obscure 
the rule it is supposed to illustrate. 
Not all the deductions of the author 
will be accepted by the experts as 
definitive statements of existing legal 
rules. But on the whole, the book 
is a truer mirror of the law than 
any other known to the reviewer. 


Professor Hyde has succeeded in 
creating an American equivalent of 
Oppenheim’s “International Law,” 
and his book is in many respects bet- 
ter than its English counterpart. But 
one of the ardent wishes of the 
American legal profession is still 
unfulfilled—there is no American 
equivalent of Briérly’s compact book, 
“The Law of Nations.” That result 
could be achieved by culling the most 
pungent paragraphs of the Hyde 
treatise and integrating them in a 
small volume of some 200 pages. It 
can easily be done, and it should be 
done. 

While Professor Hyde’s unilat- 
eralism—his portrayal of the United 
States’ concept of international law 
—may limit the use of his book in 
other countries, it is the perfect 
book for an American lawyer who 
wants to know whether a claim of 
his client can count on the backing 
of the American Government or who 
has to defend before an American 
court a case involving the applica- 
tion of a principle derived from 
international law. In particular, the 
examination of the relation between 
international law and American 
constitutional law would prove 
helpful to the legal profession. 1 
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doubt whether any American lawyer, 
and for that matter any layman 
interested in international affairs, 
can afford not to have this book in 
his library. Those who have the first 
edition do not need convincing; 
others will soon learn of its indis- 
pensability. 
. Louis B. SOHN 


Cambridge, Mass. 


Cass TIMERLANE. By Sinclair 
Lewis. October, 1945. New York: 
Random House. $2.75. Pages 390. 

Readers may be surprised to find 
a novel by Sinclair Lewis reviewed 
in a department devoted to “Books 


for Lawyers.” Yet there seems to be 


a reason—not solely one of diversifi- )~ 


cation in reading. 

The title figure is that of an up- 
right, well-intentioned judge lately 
elevated from the state legislature 
—‘‘old at 41”—hearing cases, dining 
and playing chess with friends, at 
first living alone and bored in a 
cheerless house amid the ruins of a 
worthless first union, then for 
“escape” becoming ardently attached 
to and marrying a head-strong, im- 
pulsive child from the local Bohe- 
mia—the faithless “Jinny.” 


But the real quality of a Lewis ° 


novel has always been its background 
and setting, its portrayal of the folk- 
ways of America; and here his work 
ceases to be fiction. Judge Timberlane 
lives in an imagined Northwestern 
city of 85,000—“large enough to have 
a Renoir, a school-system scandal, 
several millionaires, and a slum.” 
We encounter a new Sinclair Lewis 
in this portrayal; whereas he made 
all manner of biting fun of Mr. Bab- 
bitt’s Zenith, and plainly detested 
the Gopher Prairie of “Main Street,” 
it is evident that he really likes, and 
largely understands, the city and 
people of Grand Republic, in the 
Minnesota in which he has come to 
live. He sketches sometimes humor- 
ously, sometimes with tenderness, 
the lives and histories of families 
and individuals until you feel you 
have lived near them; and there is 
much of the homely, human quality 
which shone in the writings of Ed- 
mond Lee Masters and Carl Sand- 


burg, and earlier of Mark Twain. 

The narration is brilliant in its 
portrayal of Judge Timberlane’s re- 
lationships to his community and its 
problems, and of the effects, on his 
treatment of his perverse young wife 
and his scoundrel friend, of the phi- 
losophy of personal rights and fair 
dealing which his training in the 
law had inculcated. For these things 
—you can take or leave the sordid 
misadventures with “Jinny”—this 
novel may hold a lawyer's interest. 
An artist has put to paper in words 
the place and part of a successful 
lawyer in a pulsating city of the 
American plain. 


ILLIAM HOWARD TAFT: 
YALE PROFESSOR OF LAW AND 
NEW HAVEN CITIZEN. By Frede- 
rick C. Hicks. New Haven: Yale Uni- 
versity Press. 1945. Pages xiii, 158. 
$2.50. 

Everywhere save in the field of poli- 
tics the impact of the personality of 
William Howard Taft was benignly 
atomic. Almost everyone who ever 
had a casual conversation with him 
cherished the recollection of it and 
liked to tell about it. For many years 
after I came to the Bar the older law- 
yers continued to relate stories of the 
one occasion when Taft came down 
from Cincinnati and held the Fed- 
eral Court at Memphis. His attend- 
ance at the annual meetings of the 
American Bar Association, of which 
he was once the president, are unfor- 
gotten. Older members still like to 
talk about what one of his biograph- 
ers has called “the subterranean 
chuckle” that preceded his frequent 
laughter and to tell of the famous 
debate on legal education in which 
he and Elihu Root participated. 

It was at Yale, however, that the 
radio-activity of Taft's former pres- 
ence lasted longest. It began in un- 
dergraduate days. When I was in 
college at New Haven I roomed with 
Bill Duncan of Russellville, Ken- 
tucky. The head of his clan, George 
B. Edwards, had roomed with Taft at 
Yale. I have spent many Kentucky 
twilights, when the mint was prime, 
listening to “Judge” Edwards tell his 


. tall tales of his roommate’s prowess— 
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physical, mental and moral—as a stu- 
dent. I am not sure that the class of 
1878 took class votes, but if it had, 
Taft would probably have been voted 
“the most versatile”, ‘the most to be 
admired”, and “the most likely to 
succeed”. Certainly he would have 
received “Judge” Edwards’ vote. 

During the years I was at college 
and law school Taft was a member of 
The Yale Corporation—the govern- 
ing body of the University. He nearly 
always attended commencement and 
usually spoke at the Alumni Lunch- 
eon. The reception he received left 
no doubt that he was the students’ 
favorite. 

So when he, gracefully but not en- 
tirely voluntarily, retired from the 
Presidency of the United States, he 
was already a tradition at Yale. It was 
natural that Anson Phelps Stokes, 
secretary of The Corporation, who 
felt a proprietary interest — usually 
acquiesced in—in both Taft and the 
University, should suggest that Taft 
join the Yale faculty. The suggestion 
was not unwelcome to the former 
President. His slender income needed 
to be supplemented. His only voca- 
tions were those of administrator and 
lawyer. No position in public life 
was available which was either suit- 
able or which he was willing to ac- 
cept. As he himself said: “Six of the 
nine justices of the Supreme Court 
bear my commission. Forty-five per 
cent of the federal judiciary have 
been appointed by me. That is the 
reason why I could not practice as 
an advocate.” ; 

So Taft came back to Yale and 
stayed until he became Chief Justice 
of the United States. This delight- 
ful book is the story of those years. 
It is not an exciting but it is a pleas- 
ant story. While, even beyond the 
aura of the University, New Haven is 
a city of some outward charm and in- 
ward verve, its civic affairs might 
have seemed to some men of. Taft’s 





1. For 33 years Taft was a professor 
at Yale. “He performed the duties of his 
professorship during six of these years, from 
April 1, 1918, to April 15, 1918, and from 
July, 1919, to June $0, 1920. He was on for- 
mal leave of absence from April 15, 1918, to 
June 30, 1919, and also during the academic 
year 1920-21.” (page xiii.) 
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experience—in Stevenson’s phrase— 
“a petty round of irritating con- 
cerns and duties.” Apparently this 
was not his attitude for in them he 
was a constant participant — invari- 
ably sound, kindly, just and jovial 
and entirely without “side.” All of 
which was to be expected. 

Taft taught one class in Constitu- 
tional Law in Yale College and an- 
other in the Yale Law School. His 
method of teaching was better suited 
to his college than to his law school 
class. The course was enlivened by 
reminiscences, but there was little 
analysis of the cases. The students 
were interested, and it did accomplish 
in college its purpose of adding “to 
the general culture and information 
of the academic student, in exactly 
the way that a course in history, eco- 
nomics, or literature might be ex- 
pected to do.” (Page 46.) 

I can well believe that Taft made, 
as always, a tremendous impression 
on both undergraduates and law 
students. I heard him deliver the 
Dodge lectures on “Responsibilities 
of Citizenship” in 1906, and still re- 
member that it was the outstanding 
intellectual event of the college year. 

Both with his college and law 
school classes, Taft was dilatory in 
attendance and unexacting in his re- 
quirements except on final exami- 
nation. He had none of that exact- 
ness of scholarship—often approach- 
ing preciosity—which is expected of 
the present day law teacher. 

This is not surprising. His active 
practice of law lasted only seven 
years, and during this time he held 
several public offices. Later he was 
an Ohio State judge for three years, 
Solicitor General for two, and a 
judge of the Circuit Court of Ap- 
peals for the Sixth Circuit for eight 
years. When he came to Yale he had 
been off the bench for thirteen years. 

I doubt whether any one who 
through the years has had to examine 
the opinions of the Sixth Circuit as 


a part of the day’s work would class“ 


Taft as a great common law judge, 
even in the era when Swift v. Tyson? 
gave a blanket indulgence to federal 
appellate judges. His reasoning was 


2. 41 U.S, 1, 16 Pet. 1, 10 L. Ed. 865. 
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conventional, his craftsmanship un- 
impressive; and his conservatism led 
him to take a static view of the law. 
Somehow the printed page failed to 
reflect the charm of his personality. 

While Professor Hicks, who is 
librarian of the Yale Law School, 
glosses over none of these things, he 
places them in proper perspective. 
The picture he presents is not that 
of a great law teacher but of a great 
personage teaching law. It is an au- 
thentic portrait of the Taft of this 
period. For many it will illuminate 
a new facet of a brilliant career; 
for Yale men it has a special appeal 
because it depicts one of the best 
loved of the alumni against a back- 
ground with which they are thor- 
oughly familiar. 

WALTER P. ARMSTRONG 

pr gees, 


Ayub NATIONS GOVERN- 


MENT. By Amos J. Peaslee. 
New York: Justice House: distrib- 
uted by G. P. Putnam’s Sons. Sep- 
tember 28, 1945. $2.00. Pages xi, 
183. 

This brochure is made up of sev- 
eral interesting addresses by the au- 
thor, who is a member of the New 
York Bar and has been active in be- 
half of international organization, 
particularly as to the judiciary. The 
addresses give the author’s impres- 
sions of the San Francisco Confer- 
ence, at which he represented the 
American Society of International 
Law, and his analysis of various pro- 
visions of the Charter as well as of 
the Statute of the International 
Court of Justice. Appendices con- 
tain recommendations which were 
made on those subjects, by organiza- 
tions and groups, before the Confer- 
ence. The volume thus has useful- 
ness as a contemporary record and 
interpretation of the events leading 
up to the launching of the United 


Ye * ations rn 


re Hae. Lom on HE oa 
ERAL EDUCATION IN ‘AK 
FREE SOCIETY. Report of the 
Harvard Committee, with an intro- 
duction by James Bryant Conant. 
1945. Cambridge, Mass.: Harvard 


University Press. Pages 267. $2.00. 

Of all our post-war intellectual 
problems, none is more important or 
more pressing than that which in- 
volves the fate of liberal education 
For more than a decade before Pear] 
Harbor there had been a strong trend 
in the schools toward vocationalism 
and in the university ¢olleges toward 
specialism. Some of the non-univer- 
sity liberal arts colleges partly sur- 
rendered to the demand for voca- 
tional courses while others staged a 
counter-revolt. St. John’s, the leader 
of the latter group, adopted an en- 
tirely required curriculum: The 
study of approximately one hundred 
great books of the Western tradition, 
supplemented by ancient and mod- 
ern languages, mathematics, and lab- 
oratory science. 

The epochal advances in tech- 
nology during the war were bound 
to cause a more intense renewal of 
the struggle, and two of the oldest 
and most influential of the univer- 
sity colleges have now entered the 
fray. Yale has drastically revised its 
college curriculum and sharply cur- 
tailed the elective system. The an- 
nounced purpose is to give the stu- 
dents a common bond of intellectual 
interests and to provide for the un- 
dergraduate a course of studies 
which will “equip him to live mag- 
nanimously and intellectually in the 
modern world”. Translated from 
the academic argot this means, I take 
it, that there will be an endeavor 
to instill into each undergraduate 
the same fundamentals of a liberal 
education. 

While Yale has taken definitive 
action it has not so far published the 
full report of the committee whose 
recommendations were followed. 

The Harvard faculty has not yet 
voted upon recommended changes 





1. Note: Although it does not deal di- 
rectly with law or lawyers, this book is of 
great significance as to one of the largest 
and most immediate problems of impor- 
tance to lawyers and other citizens—one on 
which many lawyers have to advise, because 
of their relationships to schools and colleges. 
While the report does not deal expressly 
with pre-legal education, it is significant in 
that connection and notes important de- 
velopments which are going forward. 

Editor. 
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in the college curriculum. In view 
of the course that is being followed, 
however, there seems to be little 
doubt as to the action that will be 
promptly taken. The report of the 
committee that for three years stud- 
ied the problem is published in full 
by the University in this notable 
volume. Not the least significant fea- 
ture of the report is the fact that 
twelve professors, chosen both from 
the Faculty of Arts and Sciences and 
the Faculty of Education, should 
have unanimously agreed—“a una- 
nimity of opinion”, we are assured 
by President Conant in a foreword 
endorsing the proposals, “not based 
on compromise between divergent 
views.” 

It would be a misconception to 
think of this study as being limited 
to Harvard College. While that is 
the only college specifically consid- 
ered, adult education is also dealt 
with. Moreover, the major portion 
of the report is devoted to education 
in the secondary schools. Justifica- 
tion is found in the belief that col- 
leges and high schools pose at dif- 
ferent levels the same problems. In- 
deed, it is because it is applicable 
to both types of institutions, that 
“general” rather than “liberal” edu- 
cation is used. 

One of the chief values of the re- 
port is to be found in the breadth 
of approach. It is pointed out that 
in recent years the problem of the 
high schools has become vastly more 
complicated. Since 1870 the enroll- 
ment has been multiplied about 
ninety times in contrast with a three- 
fold increase in the population. 
There has been an unprecedented 
expansion of knowledge and society 
has constantly become more complex. 

Studies must be provided suit- 
able for students with contrasting 
backgrounds and varying aptitudes. 
The attempt has been made to meet 
this need by a great diversity of 
courses, with the accent on the voca- 
tional. There has been no common 
intellectual bond and no adequate 
training for the responsibilities of 
citizenship. Too many youngsters 
have learned too little about too 
much. 


Faced with these conditions the 
Committee refrains from dogmatism: 
“The most that one can do is there- 
fore, like Long John Silver looking 
for treasure, to triangulate the ma- 
jor features of the more or less 
changing. But to do so is not to find 
guaranteed solutions; it is only to 
look in the direction in which 
they lie.” 

In contrast with its unwillingness 
to chart the precise course, the Com- 
mittee is entirely definite in fixing 
the goals of education. Education 
has a twofold purpose: To “help 
young persons fulfill the unique 
particular function in life which is 
in them to fulfill, and to fit them so 
far as it can for those common 
spheres which, as citizens and heirs 
of a joint culture they will share 
with others.” The report is con- 
cerned with the second of these 
desiderata—a common culture and 
training for the responsibilities of 
citizenship. There is no easy solu- 
tion—primarily because of the di- 
versity among students. Some are 
average (“Jacksonians’’), some tal- 
ented (‘‘Jeffersonians”) ; some hand- 
minded, some book-minded; some 
will go to college, others not. Yet 
all must be fitted into “one cultural 
pattern”, all must be given keys (not 
necessarily the same key) to “the wis- 
dom of the ages”. There must be 
full opportunities for the Jeffer- 
sonians, the level of the Jacksonians 
must be raised. There must be 
common standards and a common 
purpose. 

The Committee believes that the 
realization of these objectives will 
be furthered by the attainment of 
common traits of mind and the ex- 
ploration of common areas of knowl- 
edge. The traits of mind that an 
educated person should possess are 
the ability to think , effectively, to 
communicate thoughts, to make rele- 
vant judgments and to discriminate 
among values. 

The areas to be explored are nat- 
ural science (our physical environ- 
ment); social studies (our social en- 
vironment and institutions); the 
humanities (man’s inner aspirations 
and ideals) . 


“Books for Lawyers” 





That these objectives and these 
avenues of approach are proper and 
that this fact, has not been generally 
recognized either by the schools or 
colleges is hardly debatable. At 
Harvard, as the Committee candidly 
concedes, the free elective system, in- 
stituted by President Eliot, even as 
modified by the requirement of a 
field of concentration, has resulted in 
specialism rather than an adequate 
liberal education. 


Whether the Committee has even 
in general terms adumbrated a cor- 
rect solution of the problem is some- 
thing else. With the dominant pur- 
pose of bringing to students an 
awareness of the common heritage, 
the Committee takes a position some- 
where between those who would re- 
place the traditional courses of the 
curriculum with highly specific and 
practical courses and those who, 
identifying education exclusively 
with the ability to think, would 
place great books in a monopolistic 
position. 

It is impossible in a brief review 
to discuss all the concrete suggestions 
that are made. The report holds 
that in school as a minimum eight 
of the sixteen units required for 
graduation (one half of the student's 
time) should fall within the areas 
suitable for general education. 

The recommended revision of 
the Harvard curriculum is that, of 
the sixteen courses necessary for the 
bachelor’s degree, students be re- 
quired to take six in general educa- 
tion—at least one in the humanities, 
one in the social sciences, and one 
in the sciences. 

The Committee is less specific in 
indicating the content of the courses 
in the field of natural science than in 
those of social studies and the hu- 
manities. In the latter two it not 
only sets forth the objectives but 
names some of the great books that 
should be included. Indeed, no 
doubt because of the belief in the 
central importance of the humani- 
ties in a liberal education, it makes 
somewhat detailed suggestions as to 
the methods of teaching and study 
in that field. 

I find myself at variance with the 
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Committee only in its discussion of 
the social studies. Its statement that 
American history is now adequately 
taught in the schools is contradicted 
by the recent comprehensive “survey 
conducted by the New York Times. 
Both English and American consti- 
tutional history (at least at the col- 
lege level) seem to me to be essen- 
tial to training for citizenship. While 
they are not excluded, neither is 
expressly mentioned. 


many lands, this is a workmanlike 
and useful compendium of the law, 
with technical details clearly and 
simply stated. The protection af- 
forded to authors in Canada is ad- 
mirably presented; each statement 
of law or fact, interpretation, or 
practice, is supported by a footnote 
as to its documentary source. The 
Appendix of 150 pages contains the 
text of the Canadian Act of 1927, 
the amendments of it, the rules and 
Orders in Council, and all pertinent 
documents. 


There is, too, a surprising omis- 
sion from the report. Of the 490 in- 
stitutions that contribute to the Har- 
vard undergraduate body a few more 
than one half are private schools. As 
to them there is no discussion. 


The author, who is a member of 
the Bar of Ontario (St. Catherines), 
sticks to his subject, recognizes the 
confusion which has beset the law of 
copyright in Canada (as elsewhere), 
and does not blur his book by bring- 
ing forward his own proposals for 
changes in the law or the practice. 
His Chapter XXIV on “Agreements 
Between Authors and Publishers” 
and his Chapter XXI on “Perform- 
ing Right Societies” expound use- 
fully the modern business angles of 
copyright law as interpreted by the 
courts. His 200 pages on the “In- 
fringement of Copyright” and “Civil 
and Summary Remedies” therefore 
really advance the subject. The vol- 
ume might well be adopted as a 
model for similar compilations which 
are sorely needed as to the actual 
workings of copyright law and prac- 
tice in many other countries. 


These, however, are minor criti- 
cisms of a study of major significance. 
Some of the opposition to liberal edu- 
cation stems from historical causes. 
Its concept first appeared in a slave- 
owning society, like that of Athens. 
The training of the slaves was voca- 
tional, for they carried on the menial 
work. The freemen were primarily 
concerned with the rights and duties 
of citizenship; and their education 
was exclusively in the liberal arts, 
without any utilitarian tinge. In a 
democracy all are free; each chooses 
his’ vocation, governs his own life 
and shares in the responsibility for 
the management of the community. 
As the report points out: “The task 
of modern democracy is to preserve 
the ancient ideal of liberal education 4 
and to extend it as far as possible oH, 
all members of the community.” 
Upon the proper performance of that 
task, to which this report makes an 
important contribution, the success 
of democracy measurably depends. 


ONNECTICUT DIGEST.—By 
Richard H. Phillips. Hartford, 
Conn.; Publisher: The State of Con- 
necticut (Secretary of State); Distri- 
butor, E. E. Dissell & Co., 18 Asylum 
Street. August, 1945. Three volumes, 
with Pocket Supplements to January 
1, 1946. Pages 2252 plus tables. 
$15.00. 

At least a practitioner in another 
state who has had occasion to search 
for the substantive law of Connecti- 
cut has long had increasing difficulty, 
both in finding the digests which 
gave him a sense of security as to 
coverage and also in pursuing the 
particular point through differing 
classifications. For completeness, he 
has had to start with Andrews and 


WALTER P. ARMSTRONG 
Memphis, Tenn. 


Tue CANADIAN LAW OF 
COPYRIGHT. By Harold G. Fox, 
K. C. Toronto: University of To- 
ronto Press. 1944. $18.50. Pages lix, 
770, with appendix and indices. 
At a time when an increasing 
number of American lawyers are hav- 
ing to concern themselves with the 
laws and practice as to the protection 
of literary and artistic properties in 
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Fowler (or Baldwin for syllabi), go 
through Maltbie and Townshend, 
turn to Phillips’ 1934 Digest from 98 
Conn. through Volume 117, con- 
tinue the chase through three four- 
volume supplements, and wind up 
with the indices in the back of the 
current volumes of the reports. If 
this hippodrome was easy and fa- 
miliar routine for lawyers in the 
state, they were welcome to it. Per- 
haps it cinched the advisability of 
giving employment to a Connecticut 
lawyer, if an outsider had a question 
of Connecticut law. 

Happily, labors are lightened by 
the issuance of the new Connecticut 
Digest, which covers the decisions 
from 1785 to date. The editor is 
Richard H. Phillips, the experienced 
Reporter of the Judicial Decisions 
of the Supreme Court of Errors. The 
material used from previous digests 
has been completely reclassified. The 
differing systems of classification of 
ancient usage are unified and mod- 
ernized; too long sub-divisions are 
broken down; explanatory notes are 
given to aid the researcher; in place 
of the old Roman numbering, each 
division and sub-division has its own 
Arabic numeral, which is carried 
into the supplements. 

The bound volumes go through 
Volume 129 of the Connecticut Re- 
ports. It will be kept up to date 
through “pocket” supplements, one 
for every two volumes of the Reports, 
as authorized by the 1945 General 
Assembly. As each successive supple- 


ment is issued, the old ones may be}. 


discarded. The first supplement, 
covering Volumes 130 and 131, has 
been issued with the Digest. As 
Volume 131 will not be published 
until January, the Digest is currently 
up to date. A table of all Connecticut 
cases appealed to the Supreme Court 
of the United States is a useful 
feature, as are also the citations of 
all of the cases to the Annotated 
System. Worthy of note is the fact 
that this is one of the few digests 
which has been compiled and pub- 
lished as a state project. From a 
technical point of view, the work 
has been in all respects well done, 
despite wartime difficulties. 
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David A. Simmons, Esq. 
President, American Bar Association 
Houston 2, Texas 


Dear Mr. Simmons: 


I will become sixty-four years old 
in November and according to law 
will be retired from active duty on 
the 30th of that month. It so hap- 
pens that my four years as The Judge 
Advocate General of the Army also 
expire on November 30. Before 
leaving office I wish to express again 
my personal gratitude and apprecia- 
tion for the cooperation and support 
I have had during my term in office 
from you and your predecessors and 
the American Bar Association as a 
whole. I shall always remember and 
cherish the annual meetings of your 
Association in which I was invited to 
participate as The Judge Advocate 
General, and the many courtesies 
shown me on those occasions. 

During the past four turbulent 
years the collaboration between my 
office and the American Bar Associa- 
tion in connection with many phases 
of the war effort has been most effec- 
tive and beneficial. I am very grati- 


Major General Myron C. 


Medal and the Legion of Merit; Rear Admiral Thomas L. Gatch, The Jud 
Thomas H. Green, confirmed October 11 as The Judge Advocate General 


fied and thankful for this, as without 
the cooperation of your Association 
many things could not have been suc- 
cessfully accomplished. 

The outstanding example of this 
collaboration has been, as you know, 
the operation of the legal assistance 
plan. From the time the plan was 
being formulated until the present, 
my office has received the finest of co- 
operation from your organization 
and its officials in working out the 
plan and in supporting its operation 
after it was officially instituted on 16 
March, 1948. 

I am sure that it wi!l interest you 
to know that between that date and 
V-J Day (2 September 1945), the 
records in my office indicate that 
legal assistance in about seven mil- 
lion cases was rendered under the 
plan to military personnel and their 
dependents. This is a record of war 
service in which we all may take 
pride, particularly your Association, 
for the part it has played in this ac- 
complishment. As all this work was 
performed by lawyers, whether mili- 
tary or civilian, it reflects great credit 
on the legal profession, which has 


General Cramer Retires 


undouhtediy earned the respect and 
good will, as well as the thanks, of 
those who have been served. 

There is much work yet to be 
done in this and other fields of en- 
deavor and I know that you and the 
American Bar Association will give 
to my successor the same support and 
cooperation in carrying on and in 
handling new problems, as you have 
given me, It is my earnest hope that 
the close relationship which now 
exists between us will always be 
maintained, as I believe it will be 
of great importance to the profession 
and the nation in the years to come. 

It is with regret that I will soon 
end my official relations, but I trust 
that the personal friendships I have 
made with you and many other 
members will continue in the future 
as they have been in the past. Please 
call on me if I can be of service at 
any time. 

Very sincerely yours, 

Myron C. CRAMER 

Major General 

The Judge Advocate General 


October 8, 1945 





Cromer, formerly The Judge Advocate General of the Army, awarded the Distinguished Service 
ise Advocate General of the Navy; Brigadier General . 
of the Army. General Green has been o the 


Distinguished Service Medal in recognition of his services in Hawali and the Oak Leaf Cluster for his services as Deputy Judge 


Advocate General. 
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Bankruptcy LAW: “Against 
the Conditional or Suspended Dis- 
charge”: A discussion of the above 
controversial subjects is in the Au- 
gust issue of the Commercial Law 
Journal (Vol. 50; No. 7; pages 197- 
203). The author is Carl D. Frie- 
bolin, Referee in Bankruptcy for the 
Eastern Division of the Northern 
District of Ohio. The Bankruptcy 
Committee appointed by the Judicial 
Conference reported in favor of an 
amendment of the Bankruptcy Act 
to provide for such discharges, and 
submitted a draft of a bill for that 
purpose. After discussion, the mat- 
ter was referred back to the Commit 
tee for further consideration. Opin- 
ion in the Federal judiciary appears 
to be sharply divided, both as to the 
desirability of such an amendment 
and as to its form. Referee Friebolin 
writes earnestly against the amend- 
ment, and challenges the existence of 
a “bankruptcy evil” in the present 
tense. He argues that the amend- 
ments made by the Chandler Act 
have radically changed the condi- 
tions depicted in the Thacher-Gar- 
rison Report of 1931. (Address: 
Commercial Law Journal, 111 West 
Monroe Street, Chicago 3, Ill.; price 
for a single copy: 25 cents). 


Cw PROCEDURE —“A ddition- 
al Suggested Changes in the Federal 
Rules of Civil Procedure”: An article 
which all lawyers interested in the 
subject should obtain and consider 
is in the September issue of the Vir- 
ginia Law Review (Vol. 31, No. 4; 
pages 784-797), from the authorita- 
tive pen of Judge Armistead M. 
Dobie, of the United States Circuit 
Court of Appeals for the Fourth Cir- 
cuit, who is a member of the Supreme 
Court’s Advisory Committee on the 
Federal Rules of Civil Procedure. 
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His present proposals supplement his 
previous articles on the Rules, in 30 
Va. L. Rev. 513 (1944) and 25 Va. L. 
Rev. 261 (1939) . In connection with 
it should be examined Walter P. 
Armstrong’s article on the amend- 
ments, in 31 A.B.A.J. 497. Judge 
Dobie’s suggestions of further amend- 
ments are well-drafted and well-sup- 
ported. Lawyers who are concerned 
with questions under the present 
Rules will be aided by his interpreta- 
tions and his annotations to decisions 
pertinent to his proposals. (Address: 
Virginia Law Review, Charlottes- 
ville, Va., price for a single copy: 
$1.25.) 


ComMERCE—“Physics and Law— 
Commerce in Gas and Electricity— 
Interstate or Local — Connecticut 
Light and Power Company v. Fed- 
eral Power Commission”: No large 
number of practicing lawyers have 
occasion to deal directly with the 
problems which constitute the point 
of decision (or indecision) in the 
case analyzed in the above-quoted 
note by the ubiquitous Professor 
Thomas Reed Powell in the Septem- 
ber issue of the Harvard Law Re- 
view (Vol. LVIII—No. 7; pages 1072- 
1093). Every lawyer who is concerned 
with the trends of decision in the Na- 
tion’s highest Court will find it 
worth while, if not enjoyable, to ob- 
tain and read this provocative and 
penetrating commentary. Rarely 
have the pronouncements of the Su- 


preme Court been subjected to such 
a going over, by an outstanding au- 
thority on law and the Constitution. 
The opinion of Mr. Justice Jackson 
(65 Sup. Ct. 749; March 26, 1945) 
for the majority is said to be “un- 
warrantedly temporizing and eva- 
sive,” with the further observation 
that the majority “attitude functions 
rather by way of a sermon than as a 
basis for immediate decisive action.” 
The Court is admonished that “In 
interpreting legislation containing 
negative clauses to mark terminal 
lines, a court which recognizes its 
duty to follow rather than to lead 
must give a much more restrictive 
reading of its scope than is required 
for legislation confined to conferring 
grants in broad language that leaves 
the interpreter morally free to push 
it as far as words and sense will jus- 
tify.” Even the majority’s “divina- 
tion of legislative design” and re- 
mand of the case for reconsideration 
(where none was needed) is regarded 
as preferable to the minority view 
of Justices Murphy, Black and Reed. 
“The position of the minority here,” 
declares Professor Powell, “exempli- 
fies a present judicial tendency, not 
always confined to minorities, to 
sanction administrative pushing of 
power to its extreme limits, if not be- 
yond. Legislation that is the prod- 
uct of compromise preceded by as- 
surances to calm the apprehensions 
of objcetors should be interpreted as 
a settlement by agreement and not 
as a dictate of victors. A court may 


trespass on the legislative field not. 


only by unwarranted denunciation 
of statutes but also by unwarranted 
expansion of them. Outsiders have 
no occasion for emotional concern 
over the question how this Connecti- 
cut company should set up its books 
or even whether it should meet the 
demands of both the state and fed- 





Edztor’s Note: 


Members of the Association who wish to obtain any article referred to 
should make a prompt request to the address given with remittance of the 
price stated. If copies are unobtainable from the publisher, the JouRNAL 
will endeavor to supply, at a price to cover the cost plus handling and 
postage, a planograph or other copy of a current article. 
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eral commissions if Congress and the 
state both clearly so direct. The is- 
sue here is deeper and more far reach- 
ing than this. The relation of the ju- 
diciary to the legislature is a matter 
of perennial interest and one well 
worthy of eternal vigilance.” (Ad- 
dress: Harvard Law Review, Cam- 
bridge 38, Mass.; price for a single 
copy: 75 cents). 


Commerce AND INDUSTRY— 
“Financing Small Business”: If, as 
the statistics have been deemed to 
show, the bulk of the Nation’s busi- 
ness is done through the medium of 
small enterprises, it is probably true 
also that the practice of commercial 
law throughout the country is for 
the most part carried on in terms of 
small business, of which the average 
lawyer has become an indepensable 
adjunct. The timely symposium ap- 
pearing in the Summer-Autumn is- 
sue of Law and Contemporary 
Problems (Vol. XI, No. 2; pages 
203-427) on “Financing Small Busi- 
ness” should therefore be of interest 
and help to many practicing law- 
yers. The basic question with which 
the symposium deals may be put as 
follows: The flourishing of small 
business is essential to national 
prosperity as well as the independent 
way of American life; ample and 
low-cost credit is essential to help 
small business to flourish; but the 
kind of credit which is needed for 
small business cannot be provided 
continuously through ordinary bank- 
ing channels: What, then, should be 
done, by way of government subsidy 
or through a voluntary relaxation of 
private credit restrictions, to insure 
that small business and its benefi- 
ciaries shall continue to flourish? 
Professor Emerson P. Schmidt, 
now on leave from the University of 
Minnesota as Director of the Eco- 
nomic Research Department of the 
United States Chamber of Commerce, 
considers that the surest answer to the 
question is not to be found through 
establishing a general policy of pre- 
ferred treatment for small business, 
but rather in the development of an 
improved political and economic 
climate in which private competitive 





business can wax strong. Under such 
circumstances, he thinks small busi- 
ness, with its manifest economies, 
driving force, and personal skills, 
may for the most part be expected 
to survive. From an analytical point 
of view, his article, which is entitled 
“The Role and Problems of Small 
Business,” is admirable in its clari- 
fication of definitions and its precise 
limitation of the questions presented 
for consideration. 

The various sources presently 
available to small business for credit 
and capital needs are examined criti- 
cally by Donald Wilhelm, Jr., now 
attached to the Division of Small 
Business, in the U. S. Department 
of Commerce. Writing on “How 
Small Business Competes for Funds,” 
he concludes that, under present 
conditions, small business is at a 
competitive disadvantage when it 
seeks to meet its credit and capital 
needs. He suggests a federal loan- 
guarantee program and the stimula- 
tion of increased financial assistance 
on the part of both private and 
public groups. 

Walter C. Loucheim, Jr., Assist- 
ant Director of the Trading and Ex- 
change Division of the Securities and 
Exchange Commission, contributes 
an article on “The Problem of Long 
Term and Equity Capital.” He is of 
the opinion that the chief disadvan- 
tage encountered by the entrepeneur 
of a small business which seeks funds 
comes from the decline of “character 
banking,” which he would like to see 
revived. He recommends, however, 
an outright subsidy to small business 
through direct governmental invest- 
ment, as an implementation of a 
program for full production by such 
independent enterprises. 

Other articles in the symposium 
include a careful analysis of recent 
developments in Mercantile Col- 
lateral Law, by Professor Garrard 
Glenn, of The University of Virginia 
Law School; a discussion of the ef- 
fect of federal securities regulation 
on the financing of small business, 
by Gustav B. Margrof, of the New 
York and Missouri Bars; a survey of 
the efforts made to permit small 
business to share in the acquisition of 
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surplus war goods and plants, by 
David L. Podell, now General Counsel 
of the Smaller War Plants Corpora- 
tion; and several additional articles 
on general business and the taxation 
problems of small business. On the 
whole, this symposium is notable and 
useful for its diversified approach to 
the realities of the problems which 
confront the lawyer as an adviser to 
small enterprises. (Address: Law and 
Contemporary Problems, Duke Sta- 
tion, Durham, N. C.; price for a 
single copy: $1.00). 


ConstITUTIONAL LAW—Em- 
inent Domain—Just Compensation: 
In United States v. General Motors 
Corporation, 323 U. S. 373 (1945), 
the Supreme Court, in determining 
the amount of compensation to be 
awarded a long-term tenant for the 
taking of the temporary use of the 
leasehold under the power of emi- 
nent domain, denied the recovery of 
removal expenses as “independent 
items of damage” but permitted the 
consideration of them as an “aid in 
the determination of what would be 
the usual—the market—price which 
would be asked and paid for such 
temporary occupancy of the building 
then in use under a _ long-term 
lease.” This holding is criticized in a 
well-reasoned article entitled “ ‘Just 
Compensation’ and the General Mo- 
tors Case,” in the June issue of the 
Virginia Law Review (Vol. 31—No. 
3; pages 539-549). The author is 
Harry T. Dolan, Special Assistant to 
the Attorney-General of the United 
States, in charge of all condemnation 
proceedings instituted in behalf of 
the United States in the Eastern and 
Southern Districts of New York. He 
concludes that such a departure from 
previous decisions, which consist- 
ently held that just compensation 
did not include “consequential 
damages,” was more an exercise of a 
legislative than a judicial function, 
and that the indirect allowance of 
“consequential damages” has seri- 
ously undermined the criterion of 
market value as well as the “Federal 
concept that just compensation at- 
taches to property and never to the 
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person of the owner.” Fixture 
claims of tenants, condemnation 
clauses in tenant’s leases, and owner- 
occupancy are among the other as- 
pects of the problem treated. (Ad- 
dress: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Va.; 
price for a single copy: $1.25) 


Contracts—“Legality of Cost- 
Plus Contracts”: In peacetime as well 
as in war, public agencies are big 
builders. Whether the project is for 
a gigantic war plant or for a local 


school building, the dealings of con- 


tractors, material men and architects, 
with the government, usually involve 
questions which call for careful legal 
counsel. The most important of these 
questions usually relates to the nego- 
tiation of the prime contract for 
construction. For many years, even 
though a  cost-plus-a-percentage-of- 
cost contract for public construction 
is not invalid at common law nor 
void for reasons of public policy, the 
statutory requirement has usually 
been for a contract at a fixed price 
on the basis of competitive bidding. 

George E. Birnie, attorney for the 
Oregon Shipbuilding Corporation, 
is the author of an excellent article 
in the April issue of the Oregon Law 
Review (Volume XXIV; No. 3; 
pages 173-183), which examines the 
extent to which the urgent require- 
ments of wartime construction neces- 
sitated a relaxation of peacetime re- 
strictions on the contractual dealings 
of government agencies. While the 
analysis is phrased principally in 
terms of war projects, there are ref- 
erences to earlier decisions and to 
various of the statutory limitations. 
The article should be of special in- 
terest to counsel who are called upon 
to advise on the many postwar build- 
ing projects now being developed by 
state and municipal agencies. It is 
not yet clear that the cost of labor 
and materials in the immediate 
future, and their availability, will 
be sufficiently stabilized to make com- 
petitive bidding a workable system. 
Hence, just as the Federal govern- 
ment, under the stress of wartime 
needs, was compelled to relax the 
normal restrictions on negotiations 
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for construction, it is possible that 
the building agencies of local govern- 
ments will find a need for resorting 
to some flexible form such as a “cost- 
plus” arrangement. (Address: Ore- 
gon Law Review, Eugene, Oregon; 
price for a single copy: 75 cents). 


C opyricHt — “Reflections on 
the Law of Copyright: II’: The 
diligent Professor Zechariah Chafee, 
Jr., of the Harvard Law School, 
continues his authoritative observa- 
tions on the American law of copy- 
right, in the September number of 
the Columbia Law Review (Vol. 
XLV-No. 5; pages 719-738). The first 
installment was in 45 Columbia Law 
Rev. 503. The second exposition 
deals with specific copyright prob- 
lems; viz., the duration of copyright, 
the copyrightability of phonograph 
records, and the problem of keeping 
copyright legislation abreast of the 
times and needs. He favors a “‘life- 
plus-a-fixed term” provision as more 
nearly satisfying the test of ideal 
copyright protection for an author 
than any other formulae; and he 
recommends that copyright protec- 
tion be extended to phonograph rec- 
ords, notwithstanding questions as to 
the copyrightability of such records 
under the 1909 Act and under the 
Constitution. As to copyright legisla- 
tion generally, and in view of the 
delays often encountered in securing 
amendments to the Copyright Act, 
Professor Chafee suggests a plan 
whereby some official or board of of- 
ficials would be empowered by the 
Congress to frame new regulations 
to meet new needs, such regulations 
not to become operative unless Con- 
gress fails to take action on them 
within a specified period of time; in 
other words, that the Congress “must 
either reject the administrative regu- 
lation flatly or substitute a reform 
of its own.” (Address: Columbia 
Law Review, Kent Hall, Columbia 
University, New York City; price 
for a single copy: 85 cents.) 


Corporations — “Absolute 
Priority in Reorganization: Some 
Defects in a Supreme Court Doc- 


trine: Two major aspects of the “ab- 
solute priority” doctrine established 
by the Supreme Court in Case v. Los 
Angeles Lumber Products Company 
(308 U. S. 106) and Consolidated 
Rock Products Company v. Du Bois 
(312 U. S. 510) are examined and 
usefully criticized by Professor Harry 
G. Guthmann, of the Northwestern 
University School of Commerce in 
the September issue of the Columbia 
Law Review (Vol. XLV-No. 5; pages 
739-754). As expressed by Professor 
Guthmann, the first aspect is “the 
rule stated in the Los Angeles Lum- 
ber Products case that stockholders 
shall be denied any place in the re- 
organized corporation whenever the 
valuation of the properties is an 
amount less than the creditors’ 
claims even though the continued as- 
sociation and the influence of these 
stockholders might be valuable to the 
business.” The second aspect of gen- 
eral applicability “grows out of the 
requirement that a valuation of the 
debtor corporation’s property must 
be made and shall be the central 
criterion of what exists in the way 
of values to be distributed among 
the various claimants.” Professor 
Guthmann’s initial observation is 
that the “chief weakness of absolute 
priority doctrine as interpreted in 
these two aspects is found in its fail- 
ure to give weight to the essential dif- 
ference between the liquidation and 
the re-organization of a business.” 
His discussion of the practical opera- 
tion and effect of the foregoing rules 
in corporate reorganization proceed- 
ings merits reading and thought by 
lawyers interested in this field. (Ad- 
dress: Columbia Law Review, Kent 
Hall, Columbia University, New 
York City; price for a single copy: 
85 cents.) 


C ourTs—Administrative Agen- 
cies — “Disqualification on the 
Ground of Bias as Applied to Ad- 
ministrative Tribunals”: The lead- 
ing article in the June-July issue of 
the Canadian Bar Review (Vol. 
XXIII; No. 6; pages 453-468) con- 
siders the interesting question of the 
extent to which the English rule on 
the disqualification of a judge on the 
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ground of bias is applicable to gov- 
ernmental agencies exercising quasi- 
judicial functions. 


The rule that a judge is disquali- 
fied if he has personally a pecuniary 
interest in the litigated matter seems 
applicable clearly enough to ad- 
ministrative officers. Not so clear is 
the extension of the additional rule 
of the ordinary courts of law that a 
judge may be disqualified if his in- 
terest in the litigation, while not 
pecuniary, is so substantial as to make 
it highly probable that he has a real 
bias. The difficulty arises from the 
combination of functions in the ad- 
ministrative body, especially the ex- 
ercise of investigatory activity in 
advance of the judicial hearing. Mr. 
Sedgewick points out that where an 
administrative officer becomes, in his 
“administrative” capacity, apprised 
of certain facts in a case before it 
comes to him for a quasi-judicial 
hearing and decision, there is created 
an apprehension of bias on his part. 
Yet, it is felt that to make such prior 
knowledge a ground for disqualifi- 
cation would “seriously hinder, if 
not make impossible the work of ad- 
ministrative bodies.” This dilemma, 
the author finds, has resulted in a 
relaxation of the law of bias when 
applied to administrative bodies. 
The broader questions as to bias re- 
sulting from preconceived attitudes, 
philosophies, or hostilities, are not 
considered, and may not yet haye 
arisen in the Canadian or British 
experience with administrative 
agencies. 

The question which remains in 
the United States, as well as in 
Canada, as perceived by Mr. Sedge- 
wick, is as to how to insure that ad- 
ministrative bodies, with all their 
mixed-up functions, may carry out 
their duties in an-expert manner 
while remaining entitled to retain 
the confidence of the community in 
the impartiality of their decisions. 
(Address: The Canadian Bar Review, 
Osgoode Hall Law School, Toronto 
1, Ont., Canada; price for a single 
copy: 75 cents). 


D IVORCE—Constitutional Law— 
“Full Faith and Credit” Clause—Wil- 
liams v. North Carolina: When the 
second decision of the Supreme 
Court of the United States in Wil- 
liams v. North Carolina, 65 Sup. Ct. 
1092 (1945), was announced, it was 
to be expected that Professor Thomas 
Reed Powell, considered by many to 
be the Court’s most articulate watch- 
dog, would not remain silent. Here 
was a juxtaposition in legal reason- 
ing of which teachers of law often 
dream but seldom encounter. 

Professor Powell’s anticipated 
commentary appears in the Septem- 
ber issue of The Harvard Law Re- 
view (Vol. 58—No. 7; pages 930-1017) 
under a title that would please even 
Professor Rodell of Yale, who says 
he has bid farewell to law reviews 
because of their dullness; Mr. Powell 
entitles his animated article: “And 
Repent at Leisure—An Inquiry into 
the Unhappy Lot of Those Whom 
Nevada Hath Joined Together and 
North Carolina Hath Put Asunder.” 

It will be recalled that the Court's 
first decision in Williams v. North 
Carolina, 317 U.S. 287 (1942) was to 
the effect that the fact that the 
Nevada divorce decrees in question 
were granted without personal serv- 
ices on the non-resident defendants 
did not, on the record before the 
Court, entitle North Carolina to 
treat them as void. In the second 
case, the ruling apparently was to 
the effect that the North Carolina 
Court did have power to inquire into 
the jurisdiction of the Nevada courts 
to grant a divorce decree and that a 
negative decision by the North 
Carolina Court on that question did 
not violate the full faith and credit 
clause of the Constitution. 

The intrepid professor is now 
concerned chiefly with a defense of 
the decision of the majority in the 
second case, against the reasons given 
by Mr. Justice Black for his dissent. 
There is no circumlocution in T. R. 
Powell's expressed disagreement with 
that member of the Court. Professor 
Powell is especially irritated by the 
suggestion, in the Black dissent, that 
the majority may have been in- 
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fluenced by an underlying assump- 
tion that divorce is an “unmitigated 
evil.” He makes it quite clear that, 
in supporting the decision of the 
majority in the second Williams case, 
he is not himself writing as a social 
proponent of the sanctity of mar- 
riage. 

His conclusion as to the effect of 
these decisions may best be stated in 
his own words: “. . . Persons who wish 
a divorce that will protect them from 
jail if they remarry have only to get 
one where they are really at home. 
Those who wish easier tax laws must 
really live in states which have them. 
So those who wish the benefit of 
easier divorce laws must really live 
in states which have them. To be 
really safe, those who are newcomers 
should live on in those states after 
they have received their dispensa- 
tion. If later they wish to live else- 
where, they should have some good 
reason for doing so, a reason that will 
not cast doubt on their earlier inten- 
tion to make a home and dwell in- 
definitely in the divorcing state. So 
many states allow divorce after a 
year of residence therein and rec- 
ognize easily attainable causes there- 
for that it can hardly be regarded as 
of the essence of constitutional 
liberty that one is entitled to better 
bargains from a state ready to offer 
them for the sake of promoting its 
tourist trade...” (Address: Harvard 
Law Review Association, Cambridge 
38, Mass.; price for a single copy: 75 
cents). 


Evivence—commentary on De- 
velopments in the Modern Law— 
“McKelvey on Evidence—A Review”: 
A book review which is itself an en- 
lightening and useful exposition of 
developments in the law of evidence 
has been contributed to the March 
issue of the Fordham Law Review 
(Vol. XIV—No. 1; pages 37-53), by 
Victor S. Kilkenny, of the New York 
Bar, who is an instructor in the Ford- 
ham University School of Law. In 
the course of a comprehensive and 
edifying review of the fifth edition of 
McKelvey on Evidence, which was 
reviewed in 31 A.B.A.J. 44, Mr. Kil- 
599 


November, 1945 « Vol. 31 








Law Magazines 





kenny discusses many of the changes 
which have taken place in the law of 
evidence, as exemplified in Mr. Mc- 
Ke]vey’s monumental work. For prac- 
titioners, the resultant article is well 
worth while for its own sake. (Ad- 
dress: Fordham Law Review, 302 
Broadway, New York 7, N. Y.; price 
for a single copy: $1.00). 


InteRNATIONAL LAW —The 
United Nations Organization—The 
General Assembly, the Security Coun- 
cil and the International Court of 
Justice: The October issue of Foreign 
Affairs (Vol. 24—No. 1) contains 
authoritative articles on the above 
timely subjects, to constitute a “pro- 
spectus on The United Nations.” 
John Foster Dulles writes brilliantly 
of the General Assembly and the 
underlying philosophy of the Charter 
(pages 1-11); R. Keith Kane analyzes 
clearly the functions and powers of 
the Security Council (pages 12-25); 
and Judge Manley O. Hudson ex- 
pounds the structure of the World 
Court and its place in preserving 
peace and establishing justice. (Ad- 
dress: Foreign Affairs, 58 East 68th 
Street, New York, 21, N. Y.; price for 
a single copy: $1.25). 


Lasor LAW —“The Supreme 
Court and Organized Labor—1941- 
1945”: No lawyer who has to act 
or advise in matters which have to 
do with the activities of labor unions 
or with employers in their relations 
with labor unions can afford not to 
have in his files Professor E. Merrick 
Dodd’s comprehensive and analytical 
review of the Supreme Court’s many 
decisions in cases involving such mat- 
ters, in the September issue of the 
Harvard Law Review (Vol. LVIII— 
No. 7; pages 1018-1071). The period 
covered is that of the last four terms 
of the Court, which coincides sub- 
stantially with that during which the 
United States was at war. Perhaps 
without intention, the article reveals 
how sweeping and many-sided has 
been the re-making of the American 
law of employer-employee relations 
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where labor unions are involved, by 
decisions amounting in many in- 
stances to judicial legislation, during 
the war years. Professor Dodd's con- 
cluding comment is that “There can 
be little doubt, therefore, that the 
tendency of the Supreme Court in 
recent years to decide most labor 
cases in a manner favorable to the 
contentions of labor unions has been 
due primarily to other factors than 
a reluctance to reverse rulings by ad- 
ministrative agencies. And what is 
true of the Court as a whole is even 


* more clearly true of Justices Black, 


Douglas, Murphy and Rutledge. 
These Justices, who in cases arising 
under the Wagner Act, have most 
uniformly upheid rulings by the Na- 
tional Labor Relations ‘Board which 
were favorable to union contentions, 
have likewise gone further than their 
colleagues in voting for pro-union re- 
sults in other labor cases, in which a 
pro-union result was not, at the same 
time, a pro-administrative - agency 
result.” (Address: Harvard Law Re- 
view, Cambridge 38, Mass.; price for 
a single copy: 75 cents). 


Licistation—vew Statutes in 
New York: The New York State Bar 
Association Bulletin continues in its 
October issue (Vol. 17—No. 4; pages 
151-207) its review of the many new 
laws enacted by the State Legislature 
at its 1945 session. The leading arti- 
cle on “Statutory Controls, over 
Commercial Rents in New York 
City,” by D. Mallory Stevens, chair- 
man of the Joint Legislative Com- 
mittee to Inquire into and Study 
Commercial Rents in New York 
City, should have a wide appeal, 
since it deals with the most impor- 
tant step of rent control undertaken 
by a state government during World 


War II. Other articles cover amend- 
ments to the State Unemployment 


Insurance Law, the Workmen’s 
Compensation Law, the Vehicle and 
Traffic Law, new laws affecting Civil 
Service and alcoholic beverage con- 
trol, amendments dealing with the 
administration of criminal law, and 
new laws affecting cemeteries. (Ad- 
dress: New York State Bar Associa- 


tion Bulletin, 90 State Street, Albany 
7, N. ¥.; the price for a copy is not 
stated) . 


Taxation—“4 n Analysis of Sec- 
tion 129 of the Internal Revenue 
Code”: A discussion of a statutory 
attempt to narrow the opportunities 
for tax avoidance was contributed to 
the June number of the Cornell Law 
Quarterly (Vol. XXX— No. 4; pages 
421-448) by D. B. Chase of the New 
Jersey and New York Bars. Related 
entirely to the acquisitions of control 
of corporations and of corporate 
property, Section 129 of the Internal 
Revenue Code provides for the dis- 
allowance by the Commissioner of 
Internal Revenue of any deduction 
credit or allowance which might 
otherwise flow therefrom, if the prin- 
cipal purpose of the acquisition is 
evasion or avoidance of income or 
excess profits taxes. After sketching 
briefly the judicial and statutory de- 
velopments in this field, Mr. Chase 
gives a detailed analysis of the sec- 
tion, which constitutes one of the 
most recent attempts of the Congress 
to- prevent circumvention and distor- 
tion of the Federal income tax laws. 
He indicates apprehension over the 
broad powers which are granted to 
the Commissioner, and expresses the 
hope that Section 129 not be used as 
a club to produce submission to the 
views of the Bureau of Internal Rev- 
enue on other issues. (Address: Cor- 
nell Law Quarterly, Ithaca, N. Y.; 
price for a single copy: $1.00). 


Tax LAW—Federal Income Tax 
—Percentage Depletion: An article 
by Frank B. Appleman on “Taxa- 
tion of Net Profits from Oil and Gas 
Properties” is in the June issue of 
the Texas Law Review (Vol. XXIII 
—No. 4; pages 347-371). It treats 
the problems of federal income taxa- 
tion of shares in the net profits or net 
income from operation of an oil or 
gas property, with particular refer- 
ence to the ascertainment of the type 
of interest which is sufficient to war- 
rant a deduction for depletion. Mr. 
Appleman says that no particular 
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form of legal interest in the minerals * 


is necessary; it is sufficient if there is 
an economic interest, a right to share 
in the oi! and gas in place. If the 
mineral interest is disposed of, how- 
ever, the sum received is not income 
subject to depletion, inasmuch as it 
arises by virtue of the sale of the in- 
terest and not by virtue of retention 
of an economic interest. Where a 
cash bonus is received and a royalty 
or oil payment is reserved, the tax- 
payer is entitled to a depletion al- 
lowance on all the income, because 
he has not conveyed away all his in- 
terest, and the cash bonus is merely 
an advance on the royalty. But 
where the conveyance is such that 
the taxpayer can be said to jhave 
parted with his entire interest, and 
the right to share in the net profits 
is not income from interest retained 
but is in the nature of deferred pay- 
ments for the transfer of the proper- 
ty, then it is held that he cannot 
claim a deduction for depletion. The 
generally accepted 
principles but difficulty arises in ap- 
plying them to varying types of con- 
veyances and agreements, as the 
author shows in developing his dis- 
cussion of various cases. (Address: 
Texas Law Review, Austin 12, 
Texas; price for a single copy: $1.00). 


foregoing are 


a LAW —“How to Use the 
Federal Tax Services”: A compila- 
tion which will save time for the 


average tax-conscious practitioner 
who is not already adept in the use 
of the intricate Federal tax services, 
and will give helpful hints even to 
the expert, is in the July issue of the 
Connecticut Bar Journal (Vol. 19— 
No. 3; pages 129-175), published by 
The State Bar Association of Con- 
necticut under the editorship of 
Charles M. Lyman of the House of 
Delegates of the American Bar As- 
sociation. First there is an infor- 
mative introductory article which ex- 
plains the development and struc- 
ture of the Federal tax laws and the 
sources and relative weight of the 
authorities in construing them. Then 
each of four leading tax services 
(Commerce Clearing House, Inc., 
Coordinators’ Cyclopedic Tax Serv- 
ice, Federal Tax Service, and Pren- 
tice-Hall, Inc.) vie with each other 
in separate articles which give the 
guide-posts to the nature and con- 
venient use of their particular serv- 
ice and also help the practitioner to 
select the service or services which 
are best adapted to his scope of tax 
practice and individual research 
methods. This material is indeed 
worth sending for. The whole proj- 
ect is admirably conceived and ex- 
ecuted; it instances well the type of 
useful assistance which, with careful 
planning and initiative, the publica- 
tions of the organized Bar can make 
available to the average practising 
lawyer. (Address: Connecticut Bar 
Journal, 129 Church Street, New 
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Haven 8, Conn.; price for a single 
copy: $1.00). 


War — Government Property — 
“Legal Aspects of Surplus War Prop- 
erty Disposal”: The June number 
of the Virginia Law Review (Vol. 31 
—No. 3; pages 550-612) contains a 
concisely-written, well-organized and 
comprehensive survey by Major John 
B. Olverson, of the Legal Division of 
the Army Ordnance Department, 
of the complex problems of law and 
policy involved in the disposition of 
the Federal government's gigantic 
stores of war property. The Surplus 
Property Act of 1944 is analyzed, 
with useful commertaries on its ad- 
ministrative features, the legislative 
policies underlying it, and a variety 
of legal questions arising under 
transactions for disposals. The au- 
thor also includes a discussion of 
the constitutional and _ statutory 
background of the general question 
of the disposal of government- 
owned property. Approving the 
framework of the surplus property 
disposal legislation, Major Olverson 
specifically endorses as possible im- 
provements two recommendations 
of the Mead Committee: A reduction 
in the number of disposal agencies, 
and the establishment of a staff in 
the War Property Board to investi- 
gate complaints and frauds. (Ad- 
dress: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Va.; 
price for a single copy: $1.25) 


Law Lasts Card Index Systems 


The Rules and Standards as to 
Law Lists of the American Bar As- 
sociation defines a law list as “every 
list of attorneys at law, legal direc- 
tory or other instrumentality main- 
tained or published primarily for the 
purpose of circulating or presenting 
the name or names of any attorney 
or attorneys at law as probably avail- 
able for professional employment.” 
Canon 43 of the Canons of Profes- 


sional Ethics of the Association pro- 
vides: “It is improper for a lawyer to 
permit his name to be published in a 
law list the conduct, management or 
contents of which are calculated or 
likely to deceive or injure the public 
or the profession, or to lower the dig- 
nity or standing of the protession.” 

The Special Committee on Law 
Lists of the Association has held that 
a so-called bureau service, card index 


service, or other similar instrumen- 
tality, whether maintained at a cen- 
tral or branch office or in the hands 
of potential clients for the lawyers 
whose names are so presented, and 
however the inquirer is supplied with 
information regarding available law- 
yers and their qualifications consti- 
tutes a law list under the Rules and 
Standards and that Canon 48 is ap- 
plicable thereto. 
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Third Report of the National 


Patent Plannin 1g Commission 


(1) 

By direction of the President on 
April 20, 1945, the Secretary of 
Commerce has formed a committee 
consisting of the members named in 
the President’s letter, to conduct a 
study of the operation and effective- 
ness of the existing patent laws and 
to offer recommendations respecting 
legislative proposals for the President 
to lay before Congress. This third 
report of the National Patent Plan- 
ning Commission is a resumé of rec- 
ommendations which it has already 
made for the information of the 
President, and a summary of the 
main subjects and problems now un- 
der consideration, but concerning 
which no recommendation is of- 
fered, for the guidance of this new 
committee. 

In article I, section 8, of the Con- 
stitution its framers recorded its pur- 
pose and sanctioned the means of its 
accomplishment. It was their judg- 
ment that the objective of that provi- 
sion, namely, “to promote progress 
of science and useful arts,” could best 
be achieved “by securing for limited 
times to authors and inventors the 
exclusive rights to their respective 
writings and discoveries.” Their 
manifest intention, was to encourage 
inventiveness for the common public 
good by assuring. to the individual 
creators of the new and useful an 
adequate protection of their intellec- 
tual property against piracy. This 
basic concept is the foundation of 
both patents and copyrights. Accord- 
ingly it is the Commission’s convic- 
tion that this recognition of the 
exclusive ownership of intellectual 
property has fully realized the intent 
of the Constitution on behalf of the 
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public and should be continued. The 
principle being sound, the fact that 
it is at least as old as this Govern- 
ment, as indeed are most of our fun- 
damental institutions, is of no mo- 
ment. The Commission accepts and 
believes in the continuation of the 
view, which has been expressed and 
approved by the Supreme Court, that 
when the Government grants letters 
patent for a new invention it confers 
upon the patentee an exclusive prop- 
erty in the patented invention. Af- 
ter careful consideration, therefore, 
the Commission has rejected those 
proposals for revision of our patent 
system involving a departure from 
the principles upon which it is 
founded and by the effectuation of 
which it has furthered the Nation’s 
industrial and social improvement. 


Many millions of efforts to evolve 
the new and the useful have been 
made in our country in the 155 years 
since the enactment of our first 
patent law. More than two millions of 
the products of those endeavors have 
been compensated by patents certi- 
fying the ownership of their respec- 
tive producers and attesting their 
character as intellectual property. 
The American public has gained 
enormously thereby. 


(2) 


In its first report the Commission 
submitted constructive suggestions 
for improvements in the procedures 
of the system and for the elimination 
of abuses. None of the changes ad- 
vocated contemplate any departure 
from the basic principles of the sys- 





E Shortly after Pearl Harbor, on December 12, 1941, our late President, 





Franklin D. Roosevelt, established by executive order the National 
Patent Planning Commission, consisting of seven men* of national 
prominence. The purpose of the Commission was “to conduct a 
comprehensive survey and study of the American patent system, and 
consider whether the system now provides the maximum service in 
stimulating the inventive genius of our people” and to determine 
“what methods and plans might be developed to promote inventions 
and discoveries which will increase commerce, provide employment 
and fully utilize expanded defense industrial facilities during normal 
times.” 

The Commission has made an extended study of our patent system 
during the past four years and has rendered two previous reports of 
its findings and recommendations. The third and final comprehensive 
report, which follows, was published September 6, 1945, and should 
be of particular interest at this time when the use of atomic energy 
has opened a new and infinite field for future inventions and the 
problem of creating jobs for war workers and returning veterans 
confronts our economy. 


* Charles F. Kettering, Chairman; Chester C. Davis; Francis P. Gaines; Edward F. 
McGrady; Owen D. Young; Andry A. Potter, Executive Director, and Conway P. Coe, 
Executive Secretary. 
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tem. Their aim in the interest of 
public benefit was to preserve its in- 
trinsic good by correcting incidental 
evils. We now urge that those recom- 
mendations be carefully appraised 
and, in default of any more effective 
recourse, that they be adopted. 

In its study of the problems pre- 
sented the Commission has included 
consideration of assertions respecting 
the low standard of patentability. 
That issue the Commission met, and 
in its first report advised the adop- 
tion of several remedial courses, 
among them the creation of a single 
court of patent appeals, the estab- 
lishment by Congress of a reasonable, 
understandable test of patentability, 
and the reference back to the Patent 
Office of technical questions raised 
in suits for infringement of patents 
for its advisory opinion as to the va- 
lidity of patents concerned in such 
litigation. This cooperation on the 
part of the Patent Office would afford 
the courts the benefit of the training 
and experience of its experts in the 
various fields of science. 


(3) 

While appreciating the fact that pat- 
ents, like other forms of property, are 
susceptible of misuse, the Commis- 
sion feels that the prevention or 
penalization of such wrongful use 
should not jeopardize the patent it- 
self nor incur a departure from the 
sound principle of patent protection. 
With the purpose of exposing any 
and all abuses of patents and to bring 
about more readily and effectually 
the correction or elimination of such 
evils, the Commission has recom- 
mended that all contracts relating to 
patents be publicly recorded in the 
United States Patent Office. 
here reemphasized that the misuse 
of the patent, most commonly by re- 
strictive or illegal contracts, should 
be cured without impairing the in- 
herent public good of the system or 
abandoning the principle on which 
it is predicated. If all agreements 
were publicly recorded, : abuses or 
violations of law would be immedi- 
ately detected and steps could then 
be taken to eliminate them. 


It is. 


(4) 
Another needful and beneficial im- 
provement in the system, and one de- 
signed to foreclose the long pendency 
of an application for patent as a 
means of extending its effectiveness 
beyond the period fixed by statute, 
has been proposed by the Commis- 
sion in its first report and is again 
recommended. It is that the term of 
a patent shall not extend beyond 20 
years from the date of the filing of an 
application. The present statutory 
term of 17 years for a patent would 
be retained except in those cases in 
which more than 3 years were con- 
sumed in its procurement. Delays of 
more than 3 years in the prosecution 
of an application would be counter- 
vailed by an equivalent curtailment 
of the term of 17 years. Such a pro- 
vision would be in the interest not 
only of other applicants, but also of 
the whole public by definitely fixing 
the peried of protection during the 
pendency of an application, and af- 
ter its issuance as a patent. 

It is also deemed expedient to re- 
iterate here the Commission’s pre- 
vious recommendation for the sim- 
plification of appellate procedure. 
At present, when the Patent Office 
denies the grant of a patent, the ap- 
plicant has avenues of recourse to 
either of two courts. This is at once 
a complexity and a defect. We are 
accordingly prompted to renew our 
suggestion that the United States 
Court of Customs and Patent Ap- 
peals be designated as the sole tri- 
bunal having authority to review the 
decisions of the Patent Office in re- 
fusing the issuance of patents. 

(5) 

As a measure to aid in the protection 
of the public interest, the Commis- 
sion also recommended that oppor- 
tunity be accorded any member of 
the public to challenge the validity 
of a patent by a proceeding begun 
within 6 months after its grant. 

Assurance of the protection of the 
public interest in the fields of na- 
tional defense, public health, and 
public safety will be promoted by 
the recommendation of the Commis- 
sion that, with respect to patents in 
these fields, the recovery of the pat- 
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ent owner be limited to reasonable 
compensation without prohibiting 
the continued use of the patented in- 
vention, when the court finds such 
continued use necessary. 


The Commission recommended, 
additionally, the creation of a public 
register of patents, the owners of 
which are willing to grant licenses, 
with power in the Commissioner of 
Patents to fix the terms in case of 


dispute. 
P (6) 


Convinced as we are by an appraisal 
of the patent system’s aid to this 
country’s industrfil, agricultural, 
and general economic advancement 
in the last 15 decades, the Commis- 
sion is again, and in the national in- 
terest, moved to reject the proposal 
for the general compulsory licensing 
of patents. That policy and practice 
would not only nullify the patent 
owner’s proprietorship, but it would 
also discourage inventiveness and 
lessen the initiative of investors by 
exposing them to greater uncertainty 
and larger risks in the investment of 
capital requisite to the development 
and commercialization of new 
mechanisms and compositions. 


In the postwar era inventions will 
be powerful aids to small enterprises, 
both as to the products and the 
means of manufacture. Many of 
such lesser producers owe both their 
existence and their continuance to 
patented mechanisms and composi- 
tions. if they were obliged to license 
to others—including their largest ri- 
vals—the use of the inventions cover- 
ing their instrumentalities and their 
articles of manufacture, their status 
would be endangered and competi- 
tion benefiting the public would like- 
wise be hazarded. Even our greatest 
industries had small beginnings and 
their growth is surely not in itself a 
detriment to our national welfare. 


As compared with other property 
ownership the patent grant is rela- 
tively short. A patent expires in 17 
years. On the expiration of a patent 
the invention it covers passes into 
the public domain. It may then 
be utilized and commercialized by 
others than the patentee without his 

(Continued on Page 607) 
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Current Events 








International 
Military Tribunal 


The first session of the International 
Military Tribunal established by the 
governments of Great Britain, United 
States, France and Russia, for the 
trial of war criminals whose cases 
were not within the cognizance of a 
particular nation, was to have as- 
sembled for the presentation of in- 
dictments on October 15. The open- 
ing session was postponed for three 
days because of the shortness of time 
for the translation of the indict- 
ments into the Russian language. 

Three days after the postpone- 
ment was asked and granted the 
Tribunal met, the indictments were 
presented and were ordered served 
on the persons therein accused of 
crimes. 


The indictment charges offenses 
by more than a score of individuals 
and specifies the offenses of the de- 
fendants as joint cooperation and 
conspiracy to resort to an aggressive 
war for the settlement of disputes be- 
tween Germany and other countries 
and to acquire their lands and prop- 
erty. The law relied upon consists of 
the treaties entered into by nations, 
including Germany and its satellites, 
not to resort to war for the settlement 
of disputes between nations. The in- 
dictments clarify some confusion 
which had arisen because of lack of 
information as to the persons to be 
prosecuted and the specific offenses 
under existing international law with 
which they were to be charged. . 

Copies of the indictment are now 
in possession of the Department of 
State and will soon be available for 
distribution to students of the sub- 
ject. It may be possible to print a 
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condensation of the indictment in 
the December issue. 


Supreme 

Court Opens 

The ~Chief Justice of the United 

States and the Associate Justices of 

the Supreme Court of the United 

States assembled Monday, October 1, 

for the opening session of the 1945- 
1946 term. 

The Chief Justice announced 
“with deep regret” the retirement of 
Associate Justice Owen J. Roberts 
and then administered the oath of 
office to Senator Burton of Ohio, who 
had been nominated by President 
Truman to fill the vacancy caused by 
the retirement of Mr. Justice Rob- 
erts, and whose appointment had 
been confirmed by unanimous vote 
of the Senate. Mr. Justice Burton 
then took the seat which has always 
been reserved for the junior Asso- 
ciate Justice. 

President Truman quietly slip- 
ped into one of the seats reserved for 
members of the families of the Jus- 
tices and for distinguished guests. It 
is thought that no other President 
had witnessed the induction of his 
nominee into judicial office. 


Canadian Bar 
Association 
E. K. Williams, K. C., of Manitoba, 
has been elected president of the 
Canadian Bar Association for the 
year 1945-1946, succeeding Honor- 
able F. Philippe Brais, of Montreal. 
Mr. Justice J. McRuer, Toronto, was 
named Dominion vice president, An- 
dre Taschereau, Quebec, vice presi- 
dent for Quebec, and Chief Justice 
Martin, Regina, vice president for 
Saskatchewan. 


Britain's New 
Attorney General 


Sir Hartley Shawcross has been ap- 
pointed Attorney General under 
Britain’s Labor Government. He was 
born in 1902, educated at Dulwich 
College and became King’s Counsel 
in 1939. 

The most important work imme- 
diately ahead of the new Attorney 
General will be his service on the 
War Crimes Commission. In August 
of this year, he was appointed chief 
United Kingdom prosecutor for the 
investigation of charges against war 
criminals and flew to Nuremberg to 
consult with his American, Russian 
and French colleagues on the pro- 
cedure to be adopted for the trials. 

Sir Hartley acted as prosecutor in 
the trial of William Joyce (Lord 
Haw Haw) for high treason. 


American Citizenship 
Committee Awards 
Contest Prizes 


The Committee on American Citi- 
zenship has announced the names of 
the winners in the prize contest for 
the best Statement of Principles, or 
Creed, on the following subjects: 


1. The Responsibility of the Citi- 
zen as a Voter. 


2. The Responsibility of the Citi- 
zen as a Juror. 


Announcement of this contest was 
published in the issues of the Jour- 
nal from December, 1944, to April, 
1945, inclusively. 

The first prize of $500 was won by 
Ralph Bushnell Potts of Seattle, 
Washington; the second prize of 
$250 by John H. Flanigan of Car- 
thage, Missouri, and the third prize, 
$100, was awarded to Paul R. Kach 
of Baltimore, Maryland. 

Mr. Potts’ statement on the subject 
of “The Responsibility of the Citizen 
as a Voter,” and the second prize- 
winning statement on “The Respon- 
sibility of the Citizen as a Juror,” by 
Mr. Flanigan, are printed on page 
582 of this issue. 
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| by + Julian Skinner, Jr. SECRETARY JUNIOR BAR CONFERENCE 








The American Bar Association will 
hold its annual meeting in Cincin- 
nati, Ohio, beginning Monday, De- 
cember 17, 1945, and the Junior Bar 
Conference will hold its annual 
meeting in connection therewith. 
However, the Conference will hold 
its first general session on the pre- 
ceeding day, that is, Sunday, Decem- 
ber 16, and general sessions will be 
held from time to time thereafter 
through Tuesday, December 18. 

Charles S$. Rhyne of Washington, 
D.C., National Chairman of the 
Junior Bar Conference, will preside 
over the sessions, and he will be as- 
sisted by Ray Nyemaster, Jr., of Des 
Moines, Iowa, National Vice Chair- 
man. 

Thus, the Conference plans its 
first peacetime meeting since 1941 
and in so doing is arranging for a 
meeting similar to the pre-war ones. 
With government restrictions on 
travel and conventions at an end, 
numerous individuals should be in 
attendance who previously 
found it impossible or inadvisable 
to attend. Furthermore, those attend- 
ing may reasonably expect to attend 
a meeting which in many respects 
will be superior to those held during 
the war years. 

The Cincinnati meeting will be 
the first one to be attended by many 
veterans of World War II. Those 
young lawyers who have not seen 
service in the armed forces welcome 
the return of their associates who 
have been in the various branches of 
the military or naval forces. Old 
friendships will be renewed and new 
ones will be made, but that which is 
most important is the realization 
that the return of young lawyer-vet- 
erans will result in a more effective 
meeting. The result should be not 
only increased activity in the Junior 
Bar Conference of the American Bar 


have 


Association but in all state and local 
junior bar groups throughout the 
nation and American territories. 

Lawyer - veterans should realize 
that they are welcome, that all desire 
that they promptly become active in 
bar groups, and that bar associations 
are expecting much effective bar 
work to be accomplished by the vet- 
erans and through their efforts. 

Most young lawyers who have at- 
tended annual meetings of the Junior 
Bar Conference feel that the attend- 
ance is more than worth the time 
and money consumed. That feeling 
has been true even with respect to 
the war-time meetings, and thus it is 
apparent that the Cincinnati meet- 
ing, the first post-war meeting, should 
be a most enjoyable and worthwhile 
one for all who attend. 

Full plans for the annual meeting 
will be forwarded to all members of 
the Conference within a few days. 

It is necessarily the young men 
who fight wars and for that reason 
young men are interested in insur- 
ing future peace. Young lawyers are 
interested in working through bar 
associations toward that end, and 
thus for that reason, among others, 
they are especially interested in the 
creation of a junior bar unit or 
section in the Inter-American Bar 
Association, the association com- 
posed of lawyers in North, Central, 
and South Americas. Fred Much of 
Houston, Texas,chairman of the Con- 
ference’s committee on that matter, 
reports that progress is being made. 

It is a credit to the Junior Bar 
Conference of the American Bar As- 
sociation that during the war period 
it has been in a position to proceed 
with its Procedural Reform Studies 
despite a steady loss of manpower. 
These studies have been and are be- 
ing made in every state. The results 
will be compiled by John W. Willis 


of Washington, D. C., and will con- 
stitute a valuable source of material 
for use in improving the adminis- 
tration of justice. The work in most 
of the states has been completed and 
it is felt that at the time of the an- 
nual meeting John S. Howland of 
Des Moines, Iowa, National Director 
of the Studies, will be in a position 
to report that virtually all of the 
work has been completed. James P. 
Economos, of Chicago, immediate . 
past Chairman of the Conference, is 
serving as secretary of the committee 
conducting the Studies as well as of 
the Traffic Court Committee. 

With boys returning to law 
schools throughout the country, Mil- 
ton Greenfield, Jr., of St. Louis, 
Chairman of the Conference’s Com- 
mittee on Relations with Law Stu- 
dents, reports that his committee is 
arranging for “bar association nights” 
to be held at the various law schools. 
By this means law students will be- 
come acquainted with the work of 
bar associations and the associations 
in turn can assist the students. 

Dorothy D. Tyner of Topeka, 
Kansas, who is temporarily practic- 
ing law for the Federal Government 
in Juneau, Alaska, and who is serv- 
ing as Conference State Chairman in 
Alaska, reports the recent formation 
of the Alaska Junior Bar Association. 
While various cities in Alaska have 
local bar associations, it is under- 
stood that the Alaska Junior Bar As- 
sociation is the first territorial bar 
association to be formed in Alaska. 
Its officers are: President—Edward 
Arnell, Anchorage; Vice-President 
and Secretary-Treasurer—William L. 
Paul, Jr., Juneau; and Sergeant-at- 
Arms—Stanley J. McCutcheon, An- 
chorage. 

Work of state junior bar groups 
is illustrated by that being done by 
the Junior Bar Section of the Ohio 
State Bar Association. That group is 
taking steps to increase its member- 
ship, to aid returning veterans, and 
to cooperate with other bar groups in 
order that effective and coordinated 
bar work may be done. William R. 
Van Aken of Cleveland and Arthur 
M. Sebastian of Columbus are serv- 
ing as president and secretary. 
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Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakley, Dallas, Texas, 
Howard O. Colgan and Martin Roeder, New York City, Allen Gartner, 
Washington, D. C., and Edward P. Madigan, Chicago. 


Supreme Court Docket 


The following are some of the inter- 
esting questions which the Supreme 
Court has consented to review in be- 
ginning its 1945-1946 term: 

Family partnerships: Under what 
circumstances may the division of in- 
come be recognized in a husband-wife 
partnership? Tower v. Com’r, 148 F. 
(2d) 388 (C.C.A. 6), cert. granted 
Oct. 8, 1945; Lusthaus v. Com’r, 149 
F. (2d) 232 (C.C.A. 3), cert. granted 
Oct. 8, 1945. 

Interest v. dividends: May a cor- 
poration deduct the “interest” due 
upon securities which have some of 
the characteristics of debentures and 
some of the characteristics of stock? 
Com’r v. Kelley Co., 146 F. (2d) 466 
(C.C.A. 7), cert. granted April 30, 
1945; Talbot Mills v. Com’r. 146 F. 
(2d) 809 (C.C.A. 1), cert. granted 
April 30, 1945. 

Stock worthlessness: May the de- 
duction for stock worthlessness be 
postponed so long as the taxpayer 
“subjectively” believes that it has po- 
tential value? Boehm v. Com’r, 146 
F. (2d) 553 (C.C.A. 2), cert. granted 
June 11, 1945. 

Traveling expense: May traveling 
expenses be deducted where the tax- 
payer maintains his home at a dis- 
tance from his “permanent” place of 
employment? Flowers v. Com’r, 148 
F.(2d) 163 (C.C.A. 5), cert. granted 
Oct. 8, 1945. 

‘ Depletion: Does a lessor’s right 
to a share of net profits constitute an 
“economic interest” sufficient to jus- 
tify a depletion deduction, at least 
where that interest is retained in 
conjunction with a royalty right? 
Com’r v. Kirby Petroleum Co., 148 
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F, (2d) 80 (C.C.A. 5), cert. granted 
May 21, 1945; Com’r v. Crawford, 
148 F.(2d) 776 (C.C.A. 9), cert. 
granted October 8, 1945. 

Embezzlement income: Does an 
embezzler realize income where he 
has not taken the property under a 
claim of right, but where he is unable 
to make restitution? Wilcox v. Com’r, 
148 F.(2d) 933 (C.C.A. 9), cert. 
granted Oct. 8, 1945. 

Criminal trial: May an appellate 
court order a new trial on its conclu- 
sion from the record that there was 
false and prejudicial testimony? U.S: 
v. Johnson, 149 F. (2d) 31 (C.C.A.7), 
cert. granted Oct 8, 1945. 

Liens: Does a recorded lien of 
the United States attach to subse- 
quently earned income? Glass City 
Bank v. U.S. (In re Victor Brewing 
Co.), 146 F. (2) 831 (C.C.A. 3), cert. 
granted May 7, 1945. 

Exemption of state income: May 
a state be subjected to income tax 
upon a business enterprise which is 
an incident of its conservation pro- 
gram? State of New York v. US., 
140 F.(2d) 608 (C.C.A. 2), cert. 
granted June 12, 1944, restored and 
assigned for reargument June 18, 
1945. 

Contemplation of death: May 
estate tax be predicated upon the tax 
avoidance motive of the decedent in 
making an inter vivos transfer: Allen 
v. Trust Co. of Georgia, 149 F. (2d) 
120 (C.C.A. 5), cert. granted Oct. 8, 
1945. 

Power of amendment: Is a pre- 
1936 trust subject to estate tax be- 
cause the grantor reserved the power 
to accelerate the remainder interests? 
Com’r v. Holmes Estate, 148 F. (2d) 


740 (C.C.A. 5), cert. granted Oct. 8, 
1945. 

Comiaunity property: Are the 
estate tax provisions introduced by 
the 1942 Act constitutional? Rompel 
v. U.S.,59 F. Supp. 483 (D. Ct. Tex.) , 
jurisdiction noted May 7, 1945; 
Wiener v. Fernandez, 60 F. Supp. 169 
(D. Ct. La.), jurisdiction noted May 
7, 1945. 


Valuation of Stock— 

Blockage Rule 

Despite a long history of litigation, 

the formula for evaluating a large 

block of listed securities is still a 

contested issue. Three recent deci- 
sions illustrate the difficulties. 

In Groff v. Munford (July 19, 
1945), aff'g 34 F. Supp. 319, the Sec- 
ond Circuit rejected the quoted stock 
exchange price on the valuation date. 
It upheld the trial court’s valuation 
based upon the mean price of actual 
sales for a three month period fol- 
lowing the valuation date, reduced 
by the fee which would have been 
paid to a dealer under a “best efforts” 
option for secondary distribution. 

The next month, however, the 
same court upheld a finding of value 
equal to the current stock exchange 
price, despite proof that the market 
would not have supported sales of a 
large block at that price. The court 
did not reject the “blockage” prin- 
ciple, and held that it was improper 
to consider evidence of value on 
the assumption that demand would 
have been great enough to absorb 
the block. Nevertheless, the court 
pointed out that the taxpayer had 
introduced no evidence of the price 
which could have been obtained in 
an activated secondary distribution. 
Richardson v. Com’r, (Aug. 17, 1945). 

Without citing either of these 
cases, however, the Tax Court has 
since refused to permit any reduc- 
tion of the stock exchange price for 
the cost of secondary distribution, 
even though there was evidence of 
what that cost had been for a block 
of the identical stock. The court 
stated that “fair market value” must 
take into account the “retention 
value” of the stock. Moreover, it was 
pointed out the ultimate purchasers 
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in a secondary distribution would 
pay the quoted price, and that this 
purchase price was as true a measure 
of value as the selling price. Robert 
L. Clause, 5 T.C. No. 77. 


Income v. Capital Gain— 

Settlement for Life Estate 
If the life beneficiary of a trust ac- 
cepts a lump-sum settlement for his 
interest, does he receive ordinary in- 
come, or is the amount in excess of 
his basis taxable as capital gain? The 
Tax Court, with four dissents, has 
held that the entire amount received 
is ordinary income, at least where the 
taxpayer “surrenders” his interest 
instead of “selling” it. Beulah E. 
McAllister, 5 T.C. No. 87. 


Patent Planning 
(Continued from page 603) 


consent. Thus the severe limitation 
of the term of a patent completely 
and successfully achieves many of 
the purposes that are urged as the 
warrant for compulsory licensing. 
It should be noted that a copyright 
may last for a maximum of 56 years 
and a trade-mark may continue 
indefinitely. 

One further fact should be em- 
phasized. The property represented 
in a patent is unique. The invention 
safeguarded by the patent is some- 
thing that has been brought from 
the realm of ideality to the sphere of 
actuality and utility. But for the 
inventor’s success in converting mere 
potentiality to materiality the world 
would have been deprived of a 
benefit whether great or small; 
whether a telephone, an airplane, a 
radio, or a useful but simple latchet 
for a shoe. 

(7) 
In its second report the Commission 
made recommendations concerning 
the treatment of Government-owned 
patents, and inventions of Govern- 
ment employees and contractors. As 
these are special problems, the rec- 
ommendations will not be sum- 
marized here. 

@) 
The Commission now has under con- 
sideration the following problems 
























































and subjects which are here stated 
briefly, but without indication of 
what recommendations, if any, 
should have been made concerning 
them: 

1. The elimination or simplifica- 
tion of accounting proceedings to re- 
duce the cost of patent litigation. 

2. Enlarging the power of the 
Commissioner of Patents to authorize 
him to require the production by ap- 
plicants for patents of all facts ma- 
terial to the questions of compliance 
with statutory requirements for ob- 
taining a patent, and the enactment 
of a punitive statute severely penal- 
izing any inventor, attorney, or as- 
signee who either submits to the 
Patent Office false information or 
willfully withholds pertinent facts 
for the purpose of influencing its ac- 
tion in any of its proceedings. 

8. The incorporation in the tax 
laws of provisions designed to induce 
investment of capital in new enter- 
prises, particularly enterprises based 
on new inventions. 

4. Reduction of the cost and sim- 
plification of the procedure of pat- 
ent litigation. 

5. Clarification and extension in 
statutory form of the power of a 
court to compel the granting of li- 
censes On reasonable terms in the 
case of a defendant's conviction for 
violation of the antitrust laws, and 
further enabling any citizen to assert 
a right to a license when industry is 
dominated and interstate commerce 
is restrained to the detriment of 
the public. 

6. Greater observance of the pre- 
sumption of validity of patents, and 
the prevention of deliberate and in- 
tentional violation of patents. 

7. Providing the Patent Office with 
more adequate facilities and addi- 
tional personnel. 

8. Assistance to poor inventors. 

9. Making possible the exploita- 
tion of so-called use patents, that is, 
patents involving mainly the use of 
unpatented materials. 

10. The ready correction of pat- 
ents for improper joinder or non- 
joinder of inventors. 

ll. The granting of patents to 
foreigners. 
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12. Problems relating to the stim- 
ulation of discovery and invention 
in addition to the patent laws, 
including: 

(a) Providing greater inspiration, 
training, and education conducive 
to creation and discovery. 

(6) Organized research for more 
businesses and the promotion of fun- 
damental research. 

(c) Study of employee-suggestion 
systems and rewards for distin- 
guished services. 

(9) 

As the creation of a new committee, 
by direction of the President, is in- 
terpreted by the National Patent 
Planning Commission as a discharge 
from its further obligations under 
the directions of Executive Order 
8977, it has accordingly brought its 
work to a close with this report. 
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comfortable bedroom, a tele- 
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Integrated Investigative Service for 
Attorneys 
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Program for Sections 





(Continued from Page 567) 
The International Court of Justice, 

Hon. Green H. Hackworth, Legal 

Adviser, Department of State, 

Washington, D. C. 

2:30 P.M. 

International Trade Tribunal, as 
proposed by the Committee on In- 
ternational Trade Regulation, 

Robert E. Freer, Chairman, Wash- 

ington, D. C. 

Reports of Committees: 

Codification of International Law, 
Philip C. Jessup, Chairman, 
New York, New York 

Organization of an International 
Bar Association, Robert N. An- 
derson, Chairman, Washington, 
D. C. 

International Transportation and 
Communications, Carl I. Wheat, 
Chairman, San Francisco, Cali- 
fornia 

Comparative Social, Labor and In- 
dustrial Legislation, Ellen L. 
Love, Chairman, Washington, 
D. C. 

Fisheries and Territorial Waters, 
John R. Gardner, Chairman, 
Silver Spring, Maryland 

International Double Taxation, 
Mitchell B. Carroll, Chairman, 
New York, New York 

Unfinished Business 
Report of Nominating Committee 
Election of Officers 


Judicial Administration 
Monday, December 17, 2:00 P.M. 


Joint meeting with the Special Com- 
mittee on Improving the Administra- 
tion of Justice, and the National 
Conference of Judicial Councils. 
Honorable James P. Alexander, 
Chairman of the National Confer- 
ence of Judicial Councils presiding 
Reports by State Chairmen of the 
Special Committee on Improving 
the Administration of Justice 
General discussion of the objectives 
of the Special Committee on Im- 
proving the Administration of 
Justice 
Appointment of -nominating com- 
mittees 


Tuesday, December 18, 9:30 A.M. 
Joint meeting with the Traffic Court 
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Committee of the Junior Bar Con- 
ference, and the American Judicature 
Society. 

Honorable Laurance M. Hyde, 
Chairman of Judicial Administra- 
tion, presiding 
Reports of Committees of the Sec- 

tion: 

Model Legislation for an Admin- 
istrator for the State Courts, 
Robert G. Simmons, Chairman, 
Lincoln, Nebraska 

Improvement in Trafic Courts, 
Earle W. Frost, Chairman, Kan- 
sas City, Missouri 

Improvement in Justice of the 
Peace Courts, Phil S. Gibson, 
Chairman, Sacramento, Cali- 
fornia 

Report on the Traffic Courts Con- 
ferences, sponsored by the Section 
and the Junior Bar Conference, 

James P. Economos, Secretary, Chi- 

cago, Illinois, Joint Committees of 

the Section and the Junior Bar 

Conference 

Report of the Section Committee on 

Scope and Program, Bolitha J. 

Laws, Chairman, Washington, 

D. C. 

Report of nominating committees 


Election .of Officers and Members of 
the Council 


Unfinished business 


Tuesday, December 18, 2:30 P.M. 


Joint meeting with the Criminal 

Law Section and the American Judi- 

cature Society 

Captain James J. Robinson, Chair- 

man of the Section of Criminal Law 

presiding 

Program arranged by Committee on 
Improvement in Criminal Proced- 
ure of the Judicial Administration 
Section, Honorable Henry J. West- 
hues, Chairman, Jefferson City, 
Missouri 

and 

Committee on Procedure, Prosecu- 
tion and Defense of the Criminal 
Law Section, Honorable Alexan- 
der M. Campbell, Chairman, Fort 
Wayne, Indiana. 
Details of program to be announced 

later 


Junior Bar Conference 


Saturday, December 15, 9:30 A.M. 

and 2:00 P.M. 

Meeting of Officers, Council and 
Committee Chairmen 


Sunday, December 16, 9:30 A.M. 
Annual Meeting of Delegates from 
Junior Bar groups affiliated with 
the Junior Bar Conference. Pro- 
gram to be announced later. 


2:00 P.M. 


General Session 

Ray Nyemaster, Jr., Vice Chairman, 

presiding 

Address of Welcome: Robert F. Drei- 
dame, Chairman, Junior Bar Com- 
mittee, Cincinnati Bar Association 

Response by James P. Economos, 
Past Chairman of the Junior Bar 
Conference, Chicago, Illinois 

Informal Remarks by David A. Sim- 
mons, President, and Willis Smith, 
President-Elect of the American 
Bar Association 

Annual Report of the National 
Chairman, Charles S. Rhyne, 
Washington, D. C. 

Annual Report of the National Sec- 
retary, T. Julian Skinner, Jr., Jas- 
per, Alabama 

Report of the Rules Committee 

Reports and Recommendations of 
Committees: 

In Aid of the Small Litigant, K. 
Thomas Everngam, Chairman, 
Denton, Maryland 

In Cooperation with the Junior 
Bar Groups, T. Julian Skinner, 
Jr., Secretary, Junior Bar Con- 
ference, Jasper, Alabama 

Cooperation with Inter-American 
Bar Association, Fred Much, 
Chairman, Houston, Texas 

Membership, Ray Nyemaster, Jr., 
Chairman, Des Moines, Iowa 

Procedural Reform Studies, John 
S. Howland, National Director, 
Des Moines, Iowa 

Relations with Law Students, Mil- 
ton Greenfield, Jr., Chairman, 
St. Louis, Missouri 

Restatement of the Law; Morris I. 
Leibman, Chairman, Chicago, 
Illinois 

Trafic Court, Cal Cory, Chairman, 
Washington, D. C. 
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War Readjustment, Lyman M. 
Tondel, Jr., Chairman, New 
York, New York 

Public Information Program, 
Thomas F. Healy, National Di- 
rector, Washington, D. C. 

Council recommendations 

Announcement of personnel of Nom- 
inating Committee 
Report of Committee on Elections 
Monday, December 17, 2:00 P.M. 
Open Hearings by Resolutions Com- 
mittee 
4:00 P.M. 
Meeting of the Nominating Com- 
mittee to receive nominations 
Tuesday, December 18, 9:30 A.M. 
Charles S. Rhyne, Chairman, 
presiding 
Address (speaker to be announced) 
Completion of reports and recom- 
mendations of and 
other unfinished business from 

Sunday program 

Report from Annual Meeting of 

Delegates of Junior Bar Groups 

Report of Resolutions Committee 

New business 

Report of the Nominating Commit- 
tee and nominations from the floor 


12:00 M. to 2:00 P.M. 
Balloting by members for election of 


Officers and Council members for 
the ensuing year. 


committees 


2:00 P.M. 
Meeting of Committee on Elections 
to count ballots 


Wednesday, December 19, 12:30 P.M. 

Joint Luncheon Session with Section 
of International and Comparative 
Law; Speakers: Honorable David 
A. Simmons, President of the 
American Bar Association, and 
Honorable Robert A. Taft, United 
States Senator from Ohio 


Section of Mineral Law 
Tuesday, December 18, 10:00 A.M. 


First Session 

Report of Chairman 

\ppointment of Nominating Com- 
mittee 

“Legal Problems Presented by Un- 
derground Storage of Natural 
Gas,” by James B. Sayers, Pitts- 
burgh, Pennsylvania 


Symposium on Natural Gas, its Reg- 
ulation and Utilization: 

“The Natural Gas Act and the Oil 
and Gas Producer,” by Wallace 
Hawkins, Dallas, Texas 

“The Competitive Fuel View- 
point,” by Tom G. McGrath, 
Washington, D. C. 

“The Problems of the Interstate 
Natural Gas Pipe Line,” speaker 
to be announced. 

2:30 P.M. 


Second Session 
Report of Committee on Coal, Rob- 
ert G. Kelly, Chairman, Charles- 
ton, West Virginia 
Panel discussion on Governmental 
pricing and regulation of coal. Dis- 
cussion leader Robert G. Kelly, 
Chairman, Committee on Coal. 
Report of Committee on Natural 
Gas, Donald C. McCreery, Chair- 
man, Denver, Colorado 
Report of Committee on Oil, Roy 
W. Johns, Chairman, Philadel- 
phia, Pennsylvania 
Report of Nominating Committee 
Election of officers 
Unfinished business 
New business 
8:30 P.M. 


Dinner 
Joint dinner with Section of Public 
Utility Law 
Speakers: Honorable John W. Brick- 
er, former Governor of Ohio; Hon- 
orable Andrew F. Schoeppel, Gov- 
ernor of Kansas and Chairman of 
Interstate Oil Compact Commis- 
sion; Honorable Sam H. Jones, 
former Governor of Louisiana 
Moving picture showing construc- 
tion of 1265-mile natural gas pipe 
line, courtesy of Tennessee Gas 
and Transmission Company. 


Section of Municipal Law 
Tuesday, December 18, 9:30 A.M. 


John D. McCall, Chairman, presiding 
Greeting by John Ellis, Corporation 


Counsel of Cincinnati 

Annual Address of the Chairman 

Appointment of Nominating .Com- 
mittee 

Veterans’ Preference in Civil Serv- 
ice: Report of the Committee on 
Municipal Civil Service, Murray 
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Seasongood, Chairman, 
nati, Ohio 

Report on the Boren Bill, Arnold 
Frye, New York, New York 

Re-Development of Blighted Urban 
Areas: Report of Committee on 
Urban Re-Development and City 
Planning, Barnet Hodes, Chair- 
man, Chicago, Illinois 


Cincin- 


2:30 P.M. 


Second Session 

Federal Programs of Public Works, 
Charles C. McCall, Assistant Gen- 
eral Counsel, Federal Works 
Agency 

Financing of Municipal Enterprises 
by Special Revenue Bonds: Report 
of Committee on Special Revenue 
and Authority Obligations, Ar- 
nold Frye, Chairman, New York, 
New York 

Revenue Bonds with Relation to 
Limitations on Municipal Debt, 
Lt. Lawrence E. Chermak, former- 
ly of the Legal Staff of the Federal 
Works Agency 

Municipal Responsibilities for Pro- 
tection of Person and Property in 
Strike Cases Involving Public or 
Private Employment, Walter Mat- 
tison, Milwaukee, Wisconsin 

Cooperation with Municipal Law 
Section of the Inter-American Bar 
Association: report on meeting at 
Santiago, Chile 

Other committee reports 

Election of officers. 


Real Property, Probate 
and Trust Law 


Monday, December 17, 12:00 M. 


Luncheon meeting of the Council 
2:00 P.M, 


General Session 
Walter W. Land, Chairman, presid- 
ing 
Address of Welcome 
Report of Secretary, John J. Yowell, 
Chicago, Illinois 
Report of Director of Membership, 
Emerson R. Lewis, Chicago, IIli- 
nois 
Program of Real Property Division, 
William H. Dillon, Director 
‘*Redevelopment of Blighted 


November, 1945, Vol. 31 609 





























































Program for Sections 





Areas”, (speaker to be an- 
nounced) 
“Current Real Property Deci- 


sions’, Elmer M. Leesman, Chi- 


cago, Illinois 


“Current Real Property Litera- 


ture”, Margaret McGurnahan, 
Topeka, Kansas 
“Current State Legislation Affect- 
ing Real Property”. J. Hall Kel- 
logg, Cleveland, Ohio 
“Effect of Rent Control Legisla- 
tion on Real Property”, William 
L. Beers, New Haven, Connecti- 
cut 
“Changes in Substantive Real 
Property Principles”, Olaf H. 
Thormodsgard, Grand Forks, 
North Dakota 
Appointment of Nominating Com- 
mittee 
Tuesday, December 18, 9:30 A.M. 
General Session 
Program of Probate Division, Rus- 
sell D. Niles, Director, New York, 
New York 
Round Table Discussion of Model 
Probate Code. Discussion led by 
Lewis M. Simes, Ann Arbor, Mich- 
igan, R. G. Patton, Minneapolis, 
Minnesota, and Thomas E. Atkin- 
son, New York, New York 
“Current Trust and Probate De- 
cisions”, Eugene S. Lindemann, 
Cleveland, Ohio 
“Current Developments in Taxa- 
tion—State and Federal’, Walter 


DEPOSITIONS * REFERENCES 
PATENT * TRADE MARK 
CONVENTIONS * CONFERENCES 
LABOR CASES * ADMIRALTY 


The finest and most friend- 
ly court reporting service 
in New York City at rea- 
sonable rates. 


SEND TODAY ON YOUR LETTERHEAD FOR 
COPIES OF LETTERS OF RECOMMENDA. 
TION ENCLOSED IN A BEAUTIFUL GREEN 
DESK FOLDER WITH YOUR NAME STAMPED 
ON IT IN GOLD LETTERS. 


Reference: CORN EXCHANGE BANK 
TRUST COMPANY 


PATENT LAW REPORTERS 


Stenotype Court Reporters 
(Faster & More Accurate) 


HERBERT B. SANSOM, 
154 NASSAU STREET, N.Y.C. 7 


BEekman 3-3381 
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L. Nossaman, Los Angeles, Cali- 
fornia 

“State Legislation Affecting Trusts 
and Estates”, Wilfrid L. Cloutier, 
Detroit, Michigan 


Tuesday, 2:00 P.M. 


General Session 
Program of Trust Division, P. Philip 

Lacovara, Director, 

“Pension and Profit Sharing 
Trusts”, Earl S. MacNeill, New 
York, New York 

“*Prudent Man’ Rule of Trust In- 
vestments”, Mayo A. Shattuck, 
Boston, Massachusetts. Com- 
ment by Robert Neill, Jr., St. 
Louis, Missouri 

“Sfandard Clauses for Wills and 
Trusts”, Joseph Trachtman, 
New York, New York 

“Current Trust and Probate Lit- 
erature”, Fred H. Schauer, Santa 
Barbara, California 

Business Session of Section, includ- 
ing Election of Officers and Mem- 
bers of Council 

5:00 P.M. 

Meeting of newly elected Council 

and Officers 


Taxation 


Sunday, December 16, 10:00 A.M. 
and 2:00 P.M. 


Meeting of Council and Committee 
Chairmen 


Monday, December 17, 2:00 P.M. 
First Session 
Percy W. Phillips, Chairman, 
presiding 
Report of the Chairman 
Appointment of Nominating Com- 
mittee 
Reports of committees: * 

Federal Estate and Gift Taxes, 
Paul E. Farrier, Chairman, Chi- 
cago, Illinois 

Federal Excess Profits Taxes, El- 
den McFarland, Chairman, Bos- 
ton, Massachusetts 

Federal Income Taxes, William 
R. Green, Jr., Chairman, New 
York, New York 

Federal Judicial and Administra- 





* Reports of committees will be summar- 
ized and not read, except by vote of the 
meeting. Discussion is invited from the 
floor not only respecting a committee’s re- 
port, but regarding subjects the committee 
should consider for the coming year. 





tive Procedure, H. Cecil Kil- 
patrick, Chairman, Washington, 
D.C. 

Federal Excise and Miscellaneous 
Taxes, James K. Polk, Chair- 
man, New York, New York 

Coordination of Federal, State and 
Local Taxes, Henry F. Long, 
Chairman, Boston, Massachusetts 

Old Age Benefit and Unemploy- 
ment Insurance Taxes, Sterry R. 
Waterman, Chairman, St. Johns- 
bury, Vermont 

State and Local Death and Gift 
Taxes, H. Brian Holland, Chair- 
man, Boston, Massachusetts 

State and Local Income Taxes, 
George D. Spohn, Chairman, 
Milwaukee, Wisconsin 


Tuesday, December 18, 2:00 P.M. 
Second Session 
Percy W. Phillips, Chairman, 
presiding 
Reports of committees: 

State and Local Property Taxes, 
Albert Smith Faught, Chairman, 
Philadelphia, Pennsylvania 

State and Local Sales and Use 
Taxes, George D. Brabson, 
Chairman, Findlay, Ohio 

Cooperation with State and Local 
Bar Association Tax Groups, 
Robert C. Vincent, Chairman, 
New York, New York 

Membership, Justin L. Edgerton, 
Chairman, Washington, D.C. 

Simplification of Federal Tax 
Laws, Merle H. Miller, Chair- 
man, Indianapolis, Indiana 

Correlation of Federal Income, 
Estate and Gift Taxes, Jesse R. 
Fillman, Chairman, Philadel- 
phia, Pennsylvania 

Publications, Mark H. Jobnson, 
Chairman, New York, New York 

Pension and Profit-Sharing Trusts, 
Frank M. Cobourn, Chairman, 
Toledo, Ohio 

International Tax Treaties, Erwin 
N. Griswold, Chairman, Cam- 
bridge, Massachusetts 

Internal Revenue Administrative 
Code, William A. Sutherland, 
Chairman, Atlanta, Georgia 

Report of Nominating Committee 
Election of Council and Officers 
Open Forum 

Adjournment 
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Letters to the Edstors 








To the Editors: 

The current number of the Ameri- 
can Bar Association Journal bears a 
portrait of Mr. Secretary Byrnes, ex 
Supreme Court Justice, etc., etc., on 
its cover, and “a sketch of his life 
and service appears on pages 459 and 
460.” 

I cannot help but wonder if the 
sketch writer, when he wrote the 
sketch, was familiar with Judge 
Byrnes’ pro-racketeering and Union- 
coddiing decision in U. S. v. Local 
807, I.B.T., 86 L. ed. 1004? 


H. W. SLABAUGH 
Akron, Ohio, 


Although many lawyers have regret- 
ted the majority decision and would 
have preferred the dissenting opinion 
by Chief Justice Stone, this should 
not lead to impugning the motives 
of the writer of the majority opinion. 


The questions were as to the con- 
struction and scope of the Anti- 
Racketeering Act and as to the cor- 
rectness of the trial court’s instruc- 
tions to the jury. It has been the 
Congress, not the Supreme Court, 
which has enacted, and has not re- 
pealed, the sweeping exemptions of 
the activities of labor organizations 
from many of the penal statutes ap- 
plying to other organizations and 
individuals. The majority of the 
Court found, from the legislative 
history, that the Congress had not 
intended to subject labor Unions 
broadly to the Anti-Racketeering Act. 
That was not out of line with the 
disposition of the Congress in 1934, 
when the Act was passed. A contrary 
view might have involved an act of 
judicial legislation to extend the 
coverage of the Act. Evidently the 
labor leaders who have opposed Mr. 
Byrnes’ political career have not 
agreed with Mr. Slabaugh’s charac- 
terization. The Journal’s sketch con- 
cluded, as to Secretary Byrnes: “With- 


out agreeing in all respects with his 
domestic policies and his official acts, 
American lawyers have just pride in 
the notable public service rendered 
by this member of our profession 
during World War II.” 


(Editor) 


To the Editors: 


I have been wondering if the law- 
yers of the United States would not 
be interested in forming a commit- 
tee and raising a fund to aid in the 
restoration and rebuilding of the 
Inns of Court in London. 


In August and September I spent 
many hours in London, between con- 
ferences and meetings wih British 
financial leaders, walking through 
the Inns and conversing with bar- 
risters. The destruction by bombing 
in the ancient and celebrated homes 
of the law is heartrending. Grays Inn 
was wrecked and is today practically 
closed. The gracious gardens and 
trees, which those of us who were 
guests in London in 1924 so vividly 
remember as tokens of Francis Bacon 
and other great figures, are hardly 
recognizable. The Inner Temple and 
the Temple Church are nearly as 
severely demolished. The Middle 
Temple is less heavily damaged and 
its books were saved, but the bar- 
risters I met had their offices in 
basements. Lincoln’s Inn, through 
some chance, almost escaped and is 
the only one of the old societies 
whose appearance resembles pre-war 
days. One or two of the Inns, ac- 
cording to rumour, have funds, great 
or small for rehabilitation. 

The Inns are symbols not only of 
our Anglo-American legal tradition, 
with memories of Bacon, Coke and 
an army of other great names, but of 
English literature, of Dickens, Gold- 
smith and Ben Jonson. 

What could be done by Ameri- 
cans, if anything, would need study. 


England’s shelves are empty, empty 
of food, clothing and even building 
materials. She will have to abandon 
many memorials of her past. The 
failure to reestablish her Inns of 
Court would be not only her loss but 
ours and this world cannot afford to 
erase the physical symbols of its law. 
Soldier monuments are not enough. 


JAMEs GRAFTON ROGERS 
New York City. 


To the Editors: 
I am grateful to Mr. Armstrong for 
his sparkling review of my recent 
book, Fate and Freedom. However, 
I would like to call attention to two 
statements made by him which may 
mislead his readers. 

1..Mr. Armstrong seems to sug- 
gest that I regard the “rise of capi- 
talism” as a “sin.” I certainly do 
not, nor does anything in Fate and 
Freedom so indicate; and my other 
writings will convince any doubter. 

2. Mr. Armstrong writes as if I 
had said that, as a result of mass 
production, “both labor and white- 
collar workers . . . will have little 
opportunity for economic advance- 
ment.” I neither so said nor so 
intimated. I said that, for many 
such persons, “there may be a 
decreasing role for individual initia- 
tive in the making or selling of 
economic goods,” and that, should 
that prove to be true, if they aré to 
enjoy “individual enterprise,” they 
must do so in non-economic 


activities. 
JEROME FRANK 


New York City. 


If Judge Frank construes my use of 
the word “sin” in connection with 
“capitalism” as attributing to him 
communistic views, he finds in it a 
meaning that was unintended. I do 
not believe and I did not intend to 
suggest that he holds such views. 
Judge Frank seems to make the 
distinction that it is “initiative” 
rather than “advancement” that 
would be restricted in the economic 
field. If this is his view, I do not 
share it. Moreover, I think either 
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Notice to Junior Bar 





limitation would result in an inade- 
quate opportunity for self-expression 
under our system. 


WALTER P. ARMSTRONG 
Memphis, Tenn. 


To the Editors: 


On several occasions during my life 
I have seen a quotation from one, of 
President Taft’s speeches which he 
delivered when he was a member of 
the Supreme Court. In that speech 


he commented at some length on the 
fact that whereas the public was 
prone to severely criticise the legal 
profession and very often accuse the 
profession as a whole of being dis- 
honest, nefarious, and mercenary, 
that nevertheless it habitually in- 
trusted lawyers with the deepest se- 
rets of their lives and placed in their 
hands information which, if made 
public, could wreck them both mor- 
ally and financially. 





Of course I gon’t mean to say 
that President Taft phrased this as 
crudely as I have, but that was the 
effect of his statement. 

I have searched everywhere for 
the speech or the above mentioned 
quotations and have been wholly un- 
able to find it. I would appreciate 
it if you could tell me where I could 
find this speech or quotation. 

S. G. NortH 
San Diego, California. 


Notice to Members of Jumor 


Bar Conference 


Notice is hereby given that at the 
annual meeting of the Junior Bar 
Conference to be held at Cincinnati 
on December 16, 17 and 18, there 
will be elected a chairman, vice-chair- 
man, and secretary, each for a term 
of one year, a member of the Execu- 
tive Council from each of the First, 
Third, Fifth, Seventh, and Ninth 
Federal Judicial Circuits and the 
District of Columbia, each for a term 
of two years. 

Pursuant to Section 4(b) of Arti- 
cle IV of the By-Laws, notice is 
hereby given that the members of 
the Junior Bar Conference residing 
in the above-named Judicial Circuits 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the Coun- 
cil from their respective districts by 
written petition, in each case, specify- 
ing the name of the person nomin- 
ated, and the office for which nomin- 
ated, containing the names of at least 
twenty endorsers, all of whom are 
residents of the district of the person 
nominated. The petition can state 
briefly a biographical sketch of the 
background and qualifications of the 
candidate. It shall be submitted to 
the chairman, Charles S. Rhyne, 730 
Jackson Place, N. W., Washington 6, 
D. C., not later than fifteen days 
prior to the day of the first session 
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of the annual meeting. At the first 
session of the annual meeting the 
chairman of the Conference shall 
deliver to the chairman of the Nom- 
inating Committee all petitions sub- 
mitted pursuant to this notice. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as re- 
ceive names of other candidates and 
report its Council nominees at the 
same time and place, and in the same 
manner that it reports the nomina- 
tions for the officers of the Confer- 
ence. Other nominations for the 
Council may be made from the floor 
following the report of the Nominat- 
ing Committee, as may other nomina- 
tions also be made for officers. The 
election of the Council members 
shall take place at the same time and 
place and in the same manner as 
the election of officers, immediately 
following the conclusion of the sec- 
ond general session of the annual 
meeting, and shall be by written 
ballot. 

Term or Orrice: The term of 
office of the officers elected at the 
next annual meeting shall begin with 
the adjournment of the said annual 
meeting and end with the adjourn- 
ment of the annual meeting to be 
held in 1946, or until their successors 
shall be elected and qualify, and the 








term of office of the Council members 
from the First, Third, Fifth, Seventh 
and Ninth Federal Judicial Circuits 
and the District of Columbia shall 
begin with the adjournment of the 
1945 annual meeting, and end with 
the adjournment of the annual meet- 
ing to be held in 1947, or until their 
successors shall be elected and 
qualify. 

Evicisitiry: No person shall be 
elected as an officer or member of 
the Council if he will, during his 
term of office, become ineligible for 
membership in the Conference. The 
membership of a member of the 
Conference shall terminate at the 
conclusion of the annual meeting in 
the calendar year within which the 
member attains the age of thirty-six 
years, or upon his ceasing, prior to 
that time, to be a member of the 
American Bar Association. A person 
elected as a member of the Council 
shall be, at the time of his nomina- 
tion, a resident of the Council Dis- 
trict for which he is chosen. No 
person shall be eligible for election 
as a member of the Executive Council 
if he is then a member of the Council 
and has been such a member for a 
period of three years or more. 

PLaceE AND Date: The annual 
meeting of the Junior Bar Conference 
of the American Bar Association will 
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be held in Cincinnati, Ohio, begin- 
ning December 16. Full plans for the 


meeting will be forwarded to all 
members of the Conference within a 


few days. 

T. JULIAN SKINNER, JR., Secretary 
Junior Bar Conference of the Amer- 
ican Bar Association. 
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WALTER R. MAYNE 


Missouri Bar 


The first annual meeting of the Mis- 
souri Bar, integrated by the adoption 
of a rule of court by the Supreme 
Court of Missouri in June, 1944, was 
held at Columbia, on September 21 
and 22. 

Under the court rule the terms 
of fourteen members of the Board 
of Governors expired this year and 
their successors were elected. All of 
the incumbents were candidates for 
re-election except James A. Potter of 
Jefferson City, who had served a 
quarter of a century as secretary of 
the old Missouri Bar Association and 
was the first secretary of the new or- 
ganization. He declined to be a can- 
didate for re-election. 

The new officers are Walter R. 


Mayne, president, succeeding Charles 
L. Carr of Kansas City; John H. 
Flanigan of Carthage, vice president; 
David P. Dabbs, Kansas City, sec- 
retary. 

The members of the Board of 
Governors are as follows: Arch B. 
Davis, Chillicothe; C. B. DuBois, 
Grant City; Harry Carstarphen, 
Hannibal; W. Wallace Fry, Mexico; 
Donald S. Lamm, Sedalia; James S. 
Simrall, Liberty; Oak Hunter, Mo- 
berly; Sam Bushman, Jefferson City; 
John H. Flanigan, Carthage; Ray E. 
Watson, Joplin; Louis H. Breuer, 
Rolla; William T. Powers, Pied- 
mont; J. Henry Caruthers, Cape Gi- 
rardeau; Everett Reeves, Caruthers- 
ville; William J. Boyd, St. Joseph; 
Stanley Wallach, Clayton; Warren 
M. Turner, Springfield; William J. 
Blesse, William W.-Crowdus, Iren 
L. Dulin, Alphonse G. Eberle, Oscar 
Habrnight, Walter R. Mayne and 
David L. Millar, of St. Louis; Charles 
M. Blackmar, Charles L. Carr, David 
P. Dabbs, Ellison A. Neel and John 
W. Oliver, of Kansas City, 

Harry S. Rooks of Jefferson City, 
is the Executive Director of the Exec- 
utive Committee. 

The principal rere at the 
meeting were Associate Justice Wil- 
liam O. Douglas of the Supreme 
Court of the United States, and 
Richmond C. Coburn of St. Louis. 
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George B. Walter, Associate 
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Classified 








AVIATION LAW. CUMULATIVE INDEX— 
Digest of U. S. Aviation Reports, 1928-1944, 
contains classified Digest of all cases reported in 
USAvR from 1928 to date, under numerical classi- 
fication system to be continued in future volumes. 
Also Cumulative Tables of Cases Reported, Index 
by Jurisdictions, and Status of International 
Treaties and Conventions to date. The only source 
book and classified index of legal material on avia- 
tion published in the English language. Price—An- 
nual volumes, $10.00; Cumulative Index-Digest, 
$20.00. U. S. Aviation Reports, Inc., 2301 N 
Charles Street, Baltimore 18, Maryland. 





RATES 10 cents per word for each in- 
sertion: minimum charge $1.20 pay- 
able in advance. Copy should reach 
us by the 15th of the month preced- 
ing month of issue. 





BOOKS 





WE BUY LAW LIBRARIES OR LESSER 
collections of esteemed used law books. Cor- 
respondence is especially welcome from lawyers 
entering corporation, government or partnership 
employment where there is no further need for 
their own books, and from corporations maintain- 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only—no 
consignments or commissions. Our reputation for 
fair treatment of sellers as well as buyers, after 
17 years in the business of buying and selling 
secondhand law books, is such that many lawyers 
regard the law library sold to us as ipso facto, 
sold to the best advantage. We hold the best 
collection of secondhand law books for sale in 
the United States (catalogs free), and usually have 
$50,000 or more cash money immediately available 
for additional purchases. Se time, save effort, 
save money by sending your “for sale’’ lists first 
to the nation’s clearing house for good used law 
s. Crartor’s Boox Store, Baton Rouge 6, 
Louisiana. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
it—Immediate Service—Write Nationat Law 
mes Ae cas th 1110—13th St. N. W., Washing- 

ton, . 





LAW BOOKS BOUGHT, SOLD, EXCHANGED 
Irnvinc Kotss, Metropolitan Bldg., Vancouver, 
Washingten. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 
8, California. 





LOWEST PRICES — USED LAW BOOKS — 

F aes mage stock on hand, sets and texts—Law 
Libraries appraised and bought. Natrona Law 
Liprary Appratsat Assn., 538 S. Dearborn St., 
Chicago 5, IH. 


WHEN 

lem of any kind send for 
ments, Second Edition,” 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book), 546 pages, $6 Delivered. 
Avsert S, Ossorn, 233 Broadway, New York City. 


YOU HAVE A DOCUMENT PROB.- 
“Questioned Docu- 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. Boye, Col- 
cord Bidg., Oklahoma City, Okla. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceciz Sxipwitu, 
126-West Third Street, Los Angeles 13, California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoaRDMAN 
Co., Lrp., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Hartnc & J. H. Harine, 
15 Park Row, New York 7, N. Y. 





LAW BOOKS BOUGHT AND SOLD FOR 

Cash. We pay freight. Established 1918. Ref- 
erences furnished. Jos. M. MrtcHert, 5738 
Thomas Ave., Philadelphia 43, Pa. 





SUBJECT TO PRIOR SALE, I OFFER A 
complete set of unused Federal Reporters 
throses Volume 128, Second Edition, for $375. 
Gatttarp, Jr., Annex First National Bank 
Bide, Mobile, Alabama. 





EVERYTHING IN LAW BOOKS. Geo. T. 
Brset Co., Philadelphia 6, Pa. 





COURT REPORTERS 





LOS ANGELES, CALIF., PEROSTTIONS. 
Hearings—Arbitrations. Bec. Brower 
Reporters, 206 So. Spring St., (12) Mu. 3895. 





HANDWRITING EXPERTS 





FOR Sale Certs naw ae 

containing ional rter stem; nois, 
Illinois LS ae Indiana, Ohio, 
lianeous Reports; 


Reports; 
complete Digest System; Statutes; Mi 
ota: at number of Text c 


requ ; 
Gee, ‘Administrator of the Estate of Fred W. 
Gee, at Lawrenceville, Illinois. 





LAW BOOKS—COMPLETE SETS FOR 
+ Sale—American Bar Journal, Journal of Air 
Law and Commerce, Air Law Review, Harvard 
Law Review, Columbia Law Review, Michigan 
Law Review, Cornell Law Quarterly, Notre Dame 
Lawyer, Southwestern Law a (ist & 2nd 
Series), Federal Cases, Federa Reporter (ist & 
2nd Series), Decisions of Commissioner of Pat- 
ents, U. S. Attorney General's Opinions, All 
State Reports to National Reporter System. 
Hundreds of other periodicals for sale; largest 
stock of rare and out of print books in the United 
States. Libraries benene and sold. Dennis & Co., 
269 Main St., Buffalo 3, N. Y. 
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EDWARD OSCAR HEINRICH, B. S., 24 CAL- 
ifornia St., San Framcisco, i. Experienced 
pe ge and ey laboratory service avail- 
able when you have a ted or d doc- 
ument ain of any kind. For additional infor- 
gation see Hubbell Law Directory, 
ranc 





Martindale 
listings. 





SAMUEL R. aeea Ne, pe 4 

uestioned Bt Demmente ffice and Laborato: 
Ward Buildi lephor $723—Yakima, Wa 
ington. 








LAW BOOK SALESMAN 





WANTED EXPERIENCED LAW _ BOOK 
salesman. Reply confidential. Expanding sales 
rogram. Box MEY, As ew Bar Association 
OURNAL, 1140 N » Chicago 10, Ill. 





LAW CLERKS 





LAW CLERK WANTED BY JUDGE, UNITED 

States Circuit Court of Appeals. Applicant 
should state fully his qualifications and give names 
and addresses of six or more attorneys or judges) 
as references. Box LP, Amertcan Bar Assoctas 
TION Journat, 1140 N. Dearborn, Chicago 10, IIL 





POSITIONS WANTED 





ATTORNEY -ACCOUNTANT — PRESENTLY 

employed by substantial mid-west corporation) 
with varied interests as secretary and controller, 
seeks new connection particularly in tax work, 
preferably in Massachusetts or elsewhere in the 
East. Broad-gauged experience in federal taxa- 
tion, legal affairs, corporate management and 
general accounting. Married. Age 40. Address 
Box NE, Americaw Bar AssociaTION ‘more; 
1140 N. Dearborn Street, Chicago 10, I 





ATTORNEY, 28, B.S. ACCOUNTING, LL.B. 

Georgetown, 1942, desires connection with firm 
to specialize in tax law and government practice. 
Member D. C. bar, member R. I. bar (Subject 
to six months local practice). Experience two 
years government attorney and two years govern- 
ment auditor and accountant. Address: Box KJH, 
AMERICAN Bar AssocrtaTION JouRNAL, 1140 N. 
Dearborn Street, Chicago 10, 





DESIRE LEGAL POSITION WITH RAIL- 

road, insurance, other corporation, or law firm 
connection. Five years practice; ten years law 
rofessor. Box IM, American Bar Association 
Seana, 1140 North Dearborn St., Chicago 10, Ill. 





GRADUATE, FEBRUARY, 1946. Specially in- 

terested in trial practice. Desirous of con- 
nection with established firm or corporation. 26 
years old. Address Box DP, American Bar 
ASSOCIATION oo 1140 North Dearborn St., 
Chicago 10, Ill. 








ATTORNEY, 44, LEAVING GOVERNMENT 

service seeks legal or Ad- 
dress Box EE, Amertcan Bar Association 
geen, 1140 North Dearborn St., Chicago 10, 





VIRGINIA LAWYER, 28, SPECIALIST IN- 
vestigation adjustment aH insurance claims 
wishes connection in Virginia or east Tennessee. 
Qusliées all courts, I.C.C., Treasury Department. 
ox LV, American Bar ASSOCIATION Journat, 
1140 North Dearborn St., Chicago 10, 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 

The best of their kind—-satisfaction cuaranteed 
—Catalog J sent on request. McCartny & 
Stmon, Inc., 7-9 West 36 St., New York 18, N. Y. 





TRADEMARK REGISTRATIONS 





LAWYERS TRADEMARK PROTECTION wy 
reau, 342 Madison Avenue, New York 17, N. 
Schedule of charges to attorneys foe 
foreign -and state registrations sent on 


Special 
federal, 
request. 





WANTED TO BUY 





INSURANCE ADJUSTER pring WILL 
buy retiring lawyers similar sider 

Address Box S$ 

1140 North 


all locations. 
ASSOCIATION JOURNAL, 
Chicago 10, Il. 





